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ENHANCED INJURY-
EXPANSION OF HILLRICHS

By Thomas M. Zurek,

On December 23, 1992, the Iowa
Supreme Court, sitting en banc, ren-
dered its opinion in Reed v. Chrysler
Corporation, 494 N.W.2d 224 (Towa
1922). Reed is a significant expansion
of this lowa Supreme Court’s prior
ruling in Hillrichs v. Avco Cerpor-
ation, 478 N.W.2d 70 (Towa 1991). In
Hillrichs, the Towa Supreme Court
permitted recovery by plaintiffs for
“enhanced injuries,” by following a
line of reasoning previously set out in
automobile product liability “crash-
worthiness” cases. Hillrichs stands
for the basic proposition that a manu-
facturer of any product is liable for
enhanced injury when the product
design caused an “enhanced” injury
but was not necessarily the cause of
the accident itself.

The fundamental concept of an
enhanced injury claim is that a plain-
tiff has a distinct claim or cause of
action for the exacerbation of an
injury that occurs as a result of a
design defect after the “initial” acci-
dent itself. Enhanced injury damages
are those damages that a plaintiff suf-
fers which could have been prevented
or lessened by an alternative, safer
design. Liability for the enhanced
injury damage is calculated based
upon the “enhancement” of the injury
that comes as a result of the alleged
defect.

The Towa Supreme Court's expan-
sion of the enhanced injury theories
beyond automobile manufacturers is

grounded in the fact that there is no
fundamental difference between the
duties imposed upon a manufacturer
of an automobile or a manufacturer of
any other type of machinery where
there is a reasonable foreseeability of
injury to plaintiffs. The court stated at
page 74 in Hillrichs:

“The enhanced injury theo-
ry as applied to automobile
manufacturers has been widely
recognized. See Tafoya v
Sears, Roebuck & Co., 884
F.2d 1330, 1137-38 {10th Cir.
1989). Our court of appeals
recognized the theory as
applied to a semifruck tractor
in Wernimont v. International
Harvestor Corp., 309 N.W.2d
137, 140 (lowa App. 1981).
The enhanced injury theory
has been extended to products
other than automobiles. See,
e.g., Tafoya v Sears, Roebuck
& Co., 884 F2d 1330 (10th Cir.
1989) (riding lawnmower); Roe
v. Deere & Co,, 855 F2d 151 (3rd
Cir. 1988) (agricultural trac-
tor); Pennsylvania Glass Sand
Corp. v. Caterpillar Tractor
Co., 652 F.2d 1165 (3d Cir.
1981) (front-end loader). In
Farrell v. John Deere Co., 151
Wis.2d 45, 443 N'W.2d 50, the
court applied the enhanced
imjury theory to a claim involv-
ing entrapment in the husking
bed of a corn picker.”

Des Moines, Iowa

The Iowa Supreme Court went on
to determine that the enhanced injury
claim was one that could be submit-
ted to the jury based upon the negli-
gence articulated by the plaintiff to
the exclusion of the strict liability
claims previously made. The court
found that since the strict liability
claims and the negligence claim made
by the plaintiffs depend on virtually
the same proof elements, the only
claim that would be submitted to the
jury would be the enhanced injury
claim which was factually subsumed
in the negligence ciaim. The court in
Hillrichs determined that the compar-
ative fault of a plaintiff, if any, in
causing his original injury as a result
of a product defect would be a proxi-
mate cause of the enhanced injury
and the jury would he entitled to
assess comparative fault percentages
against the plaintiff. On the strength
of that ruling the case was retried.
The plaintiff subsequently received a
substantial jury verdict in his favor
based upon enhanced injury claims.
The second Hillrichs case is presently
on appeal to the lowa Supreme Court.

In Reed v. Chrysler Corporation the
lowa Supreme Court backed away
from its conclusion in Hillrichs-relat-
ed to the assessment of comparative
fault, The court stated:

The ¢rashworthiness doc-
trine is a step removed from
ordinary strict liability cases.

Continued on Page 6



MESSAGE FROM THE PRESIDENT

Richard J, Sapp

A primary goal of our Association is the improve-
ment of our civil justice system. As a Board member and
officer, | have had the pleasure of frequently talking with
the leaders of other trial organizations, both here and
nationally, both plaintiffs’ and defendanis’, and with
members of the judiciary on litigation issues., One topic
which frequently. surfaces in these discussions is the per-
sistent problem with respect to expert witnesses and
advocative expert testimony which so dominates many
cases. It is a problem that receives sporadic attention but
too little reform.

While there are obviously certain kinds of cases and
issues as to which expert testimony is essential for the
Jury to understand and properly resolve the facts, I would
suggest that current abuses far outweigh the instances of
legitimate vse of such testimony. The “abuse” is the pro-
fessional witness who derives his or her livelihood solely
from testifying in lawsuits, not scientifically or objec-
tively, but with a particularly intended result in mind, It
involves testimony given in the manner of an advocate,
encompassing innumerable and varied subjects in
claimed fields of expertise with no meaningful bound-
aries, e.g., “product design”, “industrial safety”, or “eco-
nomics and finance”. Too often, the “expertise™ is little
more than prior work in prior lawsuits, not time spent in

a laboratory or at the drawing board, or in peer-reviewed
research, or at all in actual practice in the field of their
“expertise”, unless that field is defined as testifying in
lawsuits, While there is much discussion of the cost of
litigation focusing on lawyers who must represent our
clients, there is too little on the several cottage industries
which our civil justice system has spawned, perhaps the
largest of which is, as one expert witness told me, “this
expert testifying business.”

Last month in this publication, David Hammer and
Angela Simon eloquently described the evolution of
expert testimony in lowa and the major problems which
now characterize it. All trial lawyers, plaintiffs’ and
defendants’ alike, and their clients, are too often held
hostage to the expense and “issue domination” of
advocative expert witnesses in our trials, Much expert
retention is sadly a defensive necessity, The number of
subjects upon which experts are allowed to opine contin-
ues to multiply, with trial judges believing they are ham-
strung in excluding expert testimony by the liberal para-
meters described in appellate decisions, In other words,
we have a problem that everyone seems to recognize,

* but no one seems to be able to do anything about,

It is perhaps time for the Jowa Supreme Court to re-
examine what it really means (and what the ramifica-
tions are) by its “long-standing policy of liberally admit-
ting expert testimony.” See Bloomquist v. Wapej3

llo County, 500 NNW.2d 1, § (lowa 1993). Iis deci-
sions also continue to emphasize, however, the broad
discretion afforded trial judges on issues of admissibili-
ty. This presumably and hopefully means that a trial
judge, who, in the exercise of his or her sound discre-
tion, exclndes rather than admits questionable opinion
testimony, may expect that their discretion will be simi-
larty upheld. Even the drafters of the Federal Rules of
Evidence, despite the broad parameters of Rules 702 -
704, cautioned against the admission of opinions which
“merely tell the jury what result to reach, somewhat in
the matter of the oath-helpers of an earlier day.” ER.C.P.
704, Notes of Advisory Committee,

Beyond case-by-case determinations of admissibility,
are there broader remedies which should be tested? Do
the rules concerning expert testimony need to be re-
examined, such as requiring that expert testimony be

Continued on Page 7




SUPREME COURT RULES

ON DOCTOR DEPOSITION FEES
By David A. McNeill, West Des Moines, Towa

On December 22, 1993, the Iowa
Supreme Court rendered its first deci-
sion on the issue of the reasonable-
ness of compensation for expert wit-
nesses, In Pierce v. Nelson, 509
N.W.2d 471 (Iowa 1993), the Iowa
Supreme Court addressed issues
which were first discussed in an edito-
rial in the January 1992 issue of
Defense Update and further defined in
an article which appeared in the April
1993 issue of Defense Update.

In Pierce, the ITowa Supreme Court
considered the reasonableness of the
trial court’s order requiring defen-
dants to pay a fee of $500.00 per hour
for the deposition of Dr. Rodney
Johnson, one of Plaintiff’s treating
physicians. Initiatly, the Defendants
offered to pay Dr. Johnson $250 per
hour for a deposition. Before the doc-
tor could respond, the Plaintiff filed a
motion for a prdtective order. At the
hearing on the ‘motion for the protec-
tive order, the doctor did not appear
and the Plaintiff put on no evidence
supporting the reasonableness of the
fee. Defendants, without objection
from the Plaintiff, offered three pieces
of evidence supporting their challenge
to the fee:

1) a fee schedule from another of
plaintiff’s treating physicians showing
a $250 per hour fee for deposition tes-
timony;

2) an order in an unrelated lawsuit
that set a surgeon’s deposition fee at
$250 per hour;

3) two studies published in the
September 1991 issue of Medical
Economics Journal showing the aver-
age gross income of an orthopedic
surgeon to be $466,070 per year, or
$253 per hour.

In spite of the absence of any evi-
dence supporting the doctor’s

demanded fee of $500 per hour, the
court determined that the fee was not
“totally outrageous” and ordered the
defendants to pay the fee if they want-
ed to depose the doctor. Defendants’
interlocutory appeal was accepted by
the Supreme Court and its decision
reversing the trial court followed.

In finding the trial court abused its
discretion in affirming the fee, the
Supreme Court criticized the method
by which the decision was reached.
First, the trial court placed the burden
of proof on the wrong party when it
found the defendants had failed to
prove the fee was “totally outra-
geous.” Second, the court applied the
wrong standard when it adopted a
“totally outrageous” standard. Third,
the court was criticized for relying pri-
marily on her own personal experi-
ence with witness fees in reaching her
decision. The Supreme Court also
noted the absence of any substantive
law to guide the court in determining
the reasonableness of an expert wit-
ness deposition fee and adopted stan-
dards intending to clarify this issue in
the future.

Noting the absence of guidelines for
determining reasonable fees, the
Supreme Court adopted seven factors
which should be considered by the
trial court in determining what each
expert’s reasonable fee should be. 7d.
at 474, see also, Jochims v. Isuzu
Motors, Lid., 141 ER.D. 493 495-95
(S8.D. Towa 1992). Perhaps more
important than this substantive guid-
ance, were certain principles which
the Supreme Court indicated should
be followed in applying the seven fac-
tors [0 a request for expert witness

fees. First, the upper limit of the range

of reascnable fees for a treating physi-
cian “should bear some reasonable

relationship to the physician’s cus-
tomary hourly charge for patient care
and consultation.” Pierce v. Nelson,
509 N.W. at 474, Further, in this
regard, a freating physician has the
same obligation to give testimony as
any other citizen. Id. Presumably, a
doctor cannot refuse to provide depo-
sition testimony if the deposing party
refuses his fee demands. Second, the
Supreme Court said the fee should
“bear some rational relationship to
time spent away from other profes-
sional duties.” Id. at 475. In other
words, if a deposition is scheduled
when the doctor is performing ser-
vices for which he charges $500 per
hour, a reasonable fee will be higher
than it would be if you depose him
when he would otherwise have been
providing services for which he
charges $100 per hour. The deposing
party, it would appear, has some con-
trol over the rate to be charged for the
deposition by careful scheduling, The
lowest rate might be on weekends or
evenings when it does not interfere
with the doctor’s medical practice.
The Supreme Court decision in
Pierce v. Nelson provides some guid-
ance for determining a reasonable
deposition fee for a treating physi-
cian. It does not answer all of the
questions. There are still a number of
procedural questions, such as whether
the fee must be determined in
advance of the deposition, which
have not been determined by the
Supreme Court. However, it is now
clear that a treating physician’s fee
must bear some reasonable relation-
ship to what the physician charges for
practicing medicine, not testifying. Qg




AUDITOR LIABILITY TO

NON-CLIENT THIRD PARTIES

CASE NOTE: Bily v. Arthur Young and Co., 834 P.2d 745 (Cal. 1992) (en banc)

By Kermit B. Anderson, Des Moines, Iowa

The extent of a professional’s duty
to non-clients is a recurring issue in
the defense of professional liability
claims. Since Ryan v. Kanne, 170
N.W.2d 395 (Iowa 1969), the Jowa
Supreme Court, at least in the context
of accountant liability, has decided the
issue under the Restatement formula-
tion found in Section 552 of the
Restatement (2d) of Torts. In Bily w.
Arthur Young and Co., 834 P.2d 745
(Cal. 1992), the California Supreme
Court in a 5-2 en banc decision thor-
oughly examined the duty of an audi-
tor to non-client third parties who
claim to have detrimentally relied
upon a negligently prepared audit
report. The Bily case is certainly the
country’s leading authority on the
issue and is important to Iowa practi-
tioners for its complete discussion of
the Restatement rule and for ifs analy-
sis of whether a third party’s negli-
gence-based claim may be asserted on
general negligence principles apart
~ from the more restrictive tort of negli-
gent misrepresentation, This latter
issue has never been specifically
addressed by the lowa Supreme Court.

Bily involved a not uncommon sce-
nario where investors in a company
claimed to have relied upon the com-
pany’s audited financial statements in
making equity investments which
later became worthless due to the
company’s insolvency. The auditor,
Arthur Young and Company, had
issued unqualified audit opinions on
the company’s financial statements
and were sued by the Plaintiff investors.
Expert opinion testimony was produced
identifying numerous ‘audit deficien-
cies amounting, in the expert’s view,
to gross professional negligence in

the performance of the audit.

The trial court submitted Plaintiffs’
claims to the jury on theories of fraud,
negligent misrepresentation, and gen-
eral negligence. With regard to negli-
gence, the jury was instructed that an
accountant owes a duty of care to
those third parties who “reasonably and
foreseeably rely” on an audited finan-
cial statement prepared by the accoun-
tant. The jury returned a substantial
verdict for the Plaintiffs based upon neg-
ligence, but found for the Defendants
on negligent misrepresentation and
fraud. The verdict was affirmed by the
Catifornia Court of Appeals. The
Catifornia Supreme Court granted
review “to consider whether and to
what extent an accountant’s duty of
care in the preparation of an indepen-
dent audit of a client’s financial state-
ments extends to persons other than
the client,” 834 P.2d at 746. In a
lengthy and well-reasoned decision,
the Court concluded that insofar as
negligence-based claims are con-
cerned, an anditor owes no general
duty of care regarding the conduct of
an audit to persons other than the
client. An auditor may, however, be
held liable for negligent misrepresen-
tations in an audit report in accor-
dance with the rule of Section 552 of
the Restatement {2d) of Torts.

The Court initially reviewed in
some detail the three approaches that
have developed regarding the problem
of anditor liability to third persons.
Beginning with the seminal case of
Ultramares Corp. v. Touche, 174 N.E.
441 (N.Y. 1931), New York and cer-
tain other jurisdictions have followed
what is now most appropriately
described as a privity of relationship

rule, The strict privity of contract
requirement announced in Ultramares
was relaxed in Credit Alliance v.
Arthur Anderson and Co., 483 N.E2d
110 (N.Y. 1985) where it was held that
privity will be satisfied upon a show-
ing of conduct “linking” the auditor to
the third party in a manner evincing
the accountant’s understanding of the
third party’s reliance. The Bily Court
noted that at least nine states by
statute or case law appear to follow a
privity or near privity rule.

At the other extreme, some courls
and commentators have favored a
“foreseeability” rule which imposes
liability on much the same basis as for
other types of tortfeasors. In Rosenblum
v. Adler, 461 A.2d 138 (N.J. 1983), the
New Jersey Supreme Court adopted
such a foreseeability rule, imposing
on the auditor a duty to “all those
whom the auditor should reasonably
foresee as recipients from the compa-
ny of its audited financial statements
for its proper business purposes pro-
vided that the recipients rely on the
statements pursuant to those business
purposes.” 461 A.2d at 153, The Bily
Court felt the foreseeability approach
inadequately dealt with the prospect
of unlimited auditor liability and
observed that it has not attracted a
substantial following. It has been
explicitly rejected by at least four state
Supreme Courts since Rosenblum and it
has been the subject of substantial crit-
icism by commentators. 834 P.2d at 575.

Finally, the Bify Court examined the
Restatement rule under which a sup-
plier of information is liable for negli-
gence to a third party only if he or she
intends to supply the information for

Continued on Page 8



IOWA HEALTH REFORM COUNCIL
A SUMMARY OF THE PROCESS AND RECOMMENDATIONS

By Cynthia C. Moser, Sioux City, Iowa

The state of Iowa has, in a very real
sense, been in the forefront of devel-
oping its own response to the call for
heatth reform. In 1990 the privately-
led Iowa Leadership Consortium on
Health Care (ILC) was convened by
former Governor Robert D. Ray,
President and CEO of Blue Cross and
Blue Shield of Towa. Based on the
work of the ILC, the state of Iowa was
one of 12 states receiving a grant from
the Robert Wood Johnson Foundation
to encourage state health reform ini-
tiatives. Governor Terry Branstad
appointed the lowa Health Reform
Council in March of 1993 as the pub-
lic successor to the ILC. The mission
of the Council was to serve as an
advisory body to assist state govern-
ment in finding consensus-based
health reform initiatives tailored to
lowa’s unique problems and priorities.

The Council was composed of 61
Towans including consumers, repre-
sentatives of both parties and houses
of the Legislature, health care
providers, insurers, educators, busi-
ness leaders, farmers, small business
persons and one practicing lawyer.

At the Council’s last meeting on
December 15 and 16, 1993, final sub-
committee reports were received and
several motions relating to particular-
Iy prominent or potentially controver-
sial recommendations were debated.

Summarized below are the main
features of the Council’s proposed
lowa Plan for health care reform:

.  Medical Liability Reform:
Medical Liability reforms (pri-
marily the imposition of a
$250,000.00 cap on noneconomic
damages and the reduction of the
statute of limitations for minors)
were endorsed by the Counctl as a

means of reducing costs by reduc-
ing the practice of defensive medi-
¢ine and the cost of medical liabil-
ity insurance passed on to con-
sumers by hospitals and physicians.

Insurance Reform:

Everyone would be eligible for
insurance which cannot be can-
celed or dropped. Previous claims,
preexisting conditions and other
problematic factors would no
longer be used as considerations in
pricing insurance coverage.

Employer Conduit:

All employers will offer employ-
ces the chance to purchase insur-
ance at more affordable group rates.

Rural Access:

Rural health care will be protected
and strengthened with financial
incentives and support for
rural practice.

Affordability:

To make health care services more
affordable, a consumer-driven,
value-conscious market will be
encouraged. On the buyer’s side,
reform will provide voluntary pur-
chasing cooperatives and medical
savings accounts. Buyers will con-
tinue to be able to purchase health
insurance through (raditional
means, Providers may continue
fee-for-service medicine. It will be
up to the consumer to judge the
cost and quality of the new options
offered by health care reform
against the traditional options.

Report Cards:

New health care report cards will
summarize cost, quality and con-
sumer satisfaction to permit patients
to make more informed choices in
selecting a heatth insurance plan.

7. Community-Based
Purchasing Cooperatives:
Community-based purchasing coop-
eratives will offer individuals and the
employees of small businesses the
same annual choice of plans that
many large businesses now provide.

8. Expanded Standard Insurance
Benefits:
Insurance benefits will be expanded
1o include more preventive services,

9. Rural Quality Assurance:
Health plans will be required to pro-
vide the same quality of health care
to rural Jowans as to urban lowans.

10. Statewide Health Accounting
System and Expenditure Farget:
lowa will develop a statewide health
accounting system to track the cost
and quality of health care for lowans.
Iowa will establish an expenditure
target, not as a fixed global budget
or expenditure cap, but as a
performance measure of reform.

11, Tax Equity:

Self-employed smatl business per-
sons and farmers will receive the
same tax deduction as big business

currently enjoys.

12, Medical Savings Accounts;
Individuals will be given this tool
to manage their own health care
and to protect portability and
affordability regardless of changes
in circumstances. Contributions to
MSAs will be tax deductible { just
as insurance premiums) and inter-
est will accrue tax free. Savings
will be available for health care or
long-term care. Iowa will seek
federal tax-advantaged status for
MSAs,

Continued on Page 10



ENHANCED INJURY-
EXPANSION OF HILLRICHS

Continued from Page 1

The crashworthiness doctrine
proceeds from the belief that a
manufacturer has a duty to
minimize the injurious effect of
a crash, no matter how the crash
was caused. Larsen v General
Motars Corp., 391 E2d 495,
502 (8th Cir, 1968) (holding
manufacturer liable for “so-
called ‘second collision’ of the
passenger with the inferior part
of the automobile™ because acci-
dents and enhanced injuries are
foreseeable). See Harris, En-
hanced Injury Theory; An An-
alytic Framework, 62 NC, Law
Rev. 643,673-75(1984).

The theory, which presup-
poses the occurence of accidents
precipitated for myriad rea-
sons, focuses alone on the
enhancement of resulting
injuries. The rule does not pre-
tend that the design defect had
anything to do with causing the
accident, It is enough if the
design defect increased the dam-
ages. S0 any participation by the
plaintiff in bringing the accident
about is quite beside the point.

In adopting the crashworthi-
ness doctrine in Hillrichs, we
indicated a contrary view, stat-
ing that the plaintiff’s compar-
ative fault could be assessed
against him in a claim for
enhanced injuries. 478 N.W, at
76. On reconsideration, for the
reasons just stated, we think a
plaintiff’s comparative fault
should not be so assessed in a
crashworthiness case unless it
is shown to be a proximate
cause of the enhanced injury.

Reed, 494 N.W.2d at 230.

Thus, the lowa Supreme Court is
allowing evidence of comparative
fanlt to be submitted only to the
extend that the comparative fault is
shown to be a proximate cause of the
actual enhanced injury.

On first review, the lowa Supreme
Court’s conclusion concerning com-
parative fault in an enhanced case may
seem to be a draconian result that signif-
icantly hampers a manuafacturer’s ability
io defend itself in such a case, However,
Reed particularly sets out the burdens
imposed upon a plaintiff with regard to
proof related to the enhanced injury
claim, The Iowa Supreme Court has
imposed the requirement that there is
cssentially a four part burden imposed
upon a plaintitf to create liability for
an enhanced injury based upon design
defect. The court in Reed stated:

“To prevail on a claim of
crashworthiness a plaintiff at
the threshold must establish the
existence of a design defect. This
showing must include proof
that the product was unreason-
ably dangerous. Wernimont, 309
N.W.2d at 140 (citing Chown v
USM Corp., 297 N.W.2d 218§,
220 (1980). To prevail, after
making the threshold showing,

a plaintiff must then establish
the following three elements:

(1) proof of an alternative

safer design, practicable

under the circumstances; (2)

what injuries would have

resulted had the alternative
safer design been used; and

(3) the extent of enhanced

injuries attributable to the

defective design,
Wernimont, 309 N.W.2d at 140-41.
Reed, 494 N.W.2d at 226.

In a practical sense a plaintiff is
forced to deal with the fundamental
issue of whether a product is unrea-
sonably dangerous before the plaintiff
even begins to prove the three ele-
ments that the court has indicated
must be proved to establish the
enhanced injury claim. In terms of
defense of an enhanced injury cased
the attorney defending the manufac-
turer should focus attention on
whether the product was unreason-
ably dangerous, It should be recog-
nized that the state of the art defense
is particularly helpful in focusing a
jury’s attention on whether not a
product is unreasonably dangerous.
From a plaintiff’s standpoint the
proof elements required to show that
a product was unreasonably danger-
ous is very difficult. Experience
teaches that enhanced injury claims
are factually based on circumstances
wherein a plaintiff is injured by some
mechanism which initially causes
injury and then compounds the injury
by disallowing the plaintiff to remove
himself from the machinery or instru-
ment of injury. Defendants and plain-
tiffs would be wise to consider fore-
seeability of the enhanced injury in
the circumstances described. Too
often there is an inclination by both
plaintiffs and defendants who are fac-
ing an enhanced injury claim to focus
on the three elements of enhanced
injury and ignore the threshold
requirements which would he
imposed on a plaintiff.

Hillrichs and Reed do in fact pro-
vide plaintiffs with significant ammu-
nition for challenging manufacturers

Continued on Page 7




MESSAGE FROM THE PRESIDENT

Continued from Page 2

found to be “necessary” in order to
help the finder of fact rather than sim-
ply “helpful”? Is an entirely different
approach to expert testimony appro-
priate, such as court-appointed
experls? Whatever the remedy, I sug-

gest that the problem is large enough
in our trial courts that careful study
with a view toward meaningful reform
should be undertaken. As always, the
IDCA will assume a leadership role in
addressing this or any other issues

which substantially affect our courts,
our clients, and our practices, as we
seek a fairer and less costly system,

RICHARD J. SAPP
President

ENHANCED INJURY-EXPANSION OF HILLRICHS

of products for design defects.
Special care must be given to the
impact of the Hillrichs case as related
to the fact that Hillrichs expanded
enhanced injury liability to non-auto-
mobile type cases. Any machine or
product which can cause injury can
by definition cause an enhanced
injury if the mechanism of injury is
not instantaneous. At the present time
the lowa Supreme Court in Hillrichs
and Reed has dealt only with the
availability of enhanced injury dan-
gers as related to manufacturers of
products, Both cases deal with the
concept of enhanced injury as a sub-
set of product liability claims. A
design defect is the core of both
cases. The question for the future is
the availability of enhanced injury
claims {o non-manufacturers. In
Hillrichs the lowa Supreme Court
clearly identifies that there is no prac-
tical difference from a proof stand-
point between a strict liability case
and a negligence case. Hillrichs at
75-16. The question can then be
posed: Does the enhanced injury
claim extend itself to torts involving
non-product liability type matters or
against defendants who are not mana-
facturers by definition? A review of
the case law demonstrates that the
issue has not been decided. However,
it seems that one can certainly argue
that the enhanced injury theory can
be applied to non-manufacturing situ-

ations. In Hillrichs, the court stated at

page 75,
“We believe that the court of
appeals’ recognition of the
enhanced injury doctrine in
Wernimont was merely a cor-
rect application in a particutar
context of well-established ele-
ments of Iowa tort law that
permit recovery of damages
for injuries caused by the con-
duct of another that the law
identifies as tortious, These
principles mandate that an
injured party’s right of recov-
ery extend to all injury or
degree of injury that would
have been prevented through
the tortfeasor’s exercise of the
proper standard of care.”

Hillrichs, 478 N.W.2d at 75.

There is no limitation in this fan-
guage as to the type of tortfeasor who
can be liable for enhanced
injury damage.

For example, this could include a
circumstance where a premises owner
allows a business invitee to have
access to the premises and while on
the premises the business invitee is
injured through contact with some
instrumentality owned and operated
by the premises owner, If the premis-
es owner knew or should have known
that there was a design defect in the
instrumentality which caused the

Continued from Page 0

injury, the question becomes whether
or not the enhanced injury theory can
be applied against the premises
owrner under a premises liability the-
ory. By argument a plaintiff could
suggest that the Hillrichs case
expands the enhanced injury theory
beyond automobile cases to all situa-
tions where a torl has been commit-
ted. It is not a great leap to suggest
that if a premises owner installs an
instrumentality or machinery in its
plant and a business invitee is injured
the enhanced injury claim may be
able to be asseried against a premises
owner who is not a manufacturer.
The argument to expand the reach
of enhanced injury claims is alluring,
The plaintiff who successfully argues
the expansion can, for the most part,
eliminate comparative fault from his
“worry list.” A defendant facing the
argued expansion can demonstrate
that to this point the lowa Supreme
Court has only applied the *enhanced
injury” claim to products cases
against manufacturers. Defendants
may argue that a non-manufacturer
should not be responsible for recog-
nition of the defect in a design which
gives rise to the enhanced injury
claim. Regardless of the plaintiff’s or
defendant’s argument it is clear that
the issue will need to be addressed by
vigilant counsel for both sides. O



AUDITOR LIABILITY TO
NON-CLIENT THIRD PARTIES

the benefit of one or more third parties
in a specific transaction or type of
transaction identified to the supplier.
The Court observed that under this
rule, an auditor retained to conduct an
annual audit for no particular purpose
generally undertakes no duty to third
parties. Id. at 758. By the Court’s
reckoning, this approach is endorsed
by a majority of jurisdictions and has
for most courts been a satisfactory
compromise between traditional privi-
ty and the “specter” of unlimited lia-
bility. Id. at 758-759.

The Court next analyzed the negli-
gence-based theories of liability
potentially available to third persons,
that is, general negligence and negli-
gent misrepresentation. A cause of
action for negligence, the Court noted,
requires the existence of a “duty”
toward another which is a shorthand
expression for those policy considera-
tions leading the law to say that a pas-
ticular plaintiff is entitled to protec-
tion. Three central policy concerns
were identified by the Court as moti-
vating its refusal to permit all merely
foreseeable users of an audit report to
sue the auditor on a theory of profes-
sional negligence: (1) exposure to
negligence claims from merely fore-
seeable third parties poses potential
liability far out of proportion to fault,
(2) the generally more sophisticated
class of plaintiffs in audit liability
cases (business lenders, investors)
who are not the equivalent of con-
sumers of a manufactured product
permils use of contract rather than torl
liability to adjust and control the rele-
vant risks, and (3) erpanded liability

to foreseeable users will not result in
rmore accurate auditing and more effi-
cient loss spreading but will probably
cause increased expense and
decreased availability of auditing ser-
vices in some sectors of the economy.
847 P.2d at 761. For these reasons, the
Court held that “an auditor’s liability
for general negligence in the conduct
of an audit of its client’s financial
statements is confined to the client,
i.e., the person who contracts for or
engages the audit services. Other per-
$ONS may not recover on a pure negli-
gence theory.” Id. at 767.

If recovery for negligence is fo be
had by third persons, it must be pur-
sued under a theory of negligent mis-
representation. Non-clients of the
auditor are, the Court pointed out,
connected with the audit only through
receipt of and express reliance on the
audit report. Id. at 772, The tort of
negligent misrepresentation properly
focuses the jury’s atfention upon the
indispensable element of reliance
which is only implicit and often atten-
vated as part of the causation evalua-
tion in an ordinary negligence claim.
“Because the audit report, not the
audit itself, is the foundation of the
third person’s claim, negligent mis-
representation more precisely captures
the gravamen of the cause of action
and more clearly conveys the ele-
ments essential to a recovery.” Id.
Moreover, the Restatement formula-
tion for negligent misrepresentation
was felt to represent a “sensible and
moderate” approach to the concern for
unlimited auditor liability. Its “intent
to benefit” language in subdivision {b)

Continued from Page 4

sets an objective standard which seeks
to determine from the circumstances
“whether a supplier has undertaken to
inform and guide a third party with
respect an identified transaction or
type of transaction.” Id. at 769-70. If
so, liability is imposed on the suppli-
er. If on the other hand, the supplier
is merely aware of the ever present
possibility that the information may
be repeated to others and relied upon
by them in unidentified transactions,
the supplier bears no legal responsi-
bility. Id.

The Restatement rule has been
adopted and applied in Towa to define
the scope of an accountant’s liability
to non-client third parties. Pahire v
Auditor of State, 422 N.W.2d 178, 180
(Iowa 1988). The Court in Pakhre like
the Bily Court refused to recognize
nnder the Restatement a duty to mere-
ly foreseeable parties. Jd. No lowa
case, however, contains Bily’s breadth
of discussion concerning Restatement
Section 552(b) and its requirement of
knowledge not only of the identity of
reliant parties, but also of the particu-
lar transaction that the auditor’s ser-
vices are designed to influence.
Moreover, no lowa case has addressed
the specific question of whether a
general negligence theory may also be
available to third parties. Pahre can
be argued as implicit authority that
negligent misrepresentation is the sole
means of recovery, but the Bily case
stands firmly and persuasively for the
proposition that where non-clients are
concerned, recovery for audit negli-
gence must be had under Section 552
or not at all. 0
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*Board Welcomes New Member

The Board of Editors for the
Defense Update welcomes Mark
Brownlee of Fort Dodge.as its newest
member, The Board has expanded
in size from five to six members,




IOWA HEALTH REFORM COUNCIL-

A SUMMERY OF THE PROCESS AND RECOMMENDATIONS

13, Medicare Reimbursement
Reform to Eliminate the Anti-
Rural Reimbursement Bias:
lowa will seek Congressional
reform of the federal Medicare
program that currently underpays
lowa by over $200,000,000.00
annually. This single change could
drastically close the financing gap
to provide affordable coverage (o

the underinsured.
E] X *

Postscript: On March 10, 1994, the
Iowa Senate approved, by a 26-24
vote split along party lines, a health
reform bill that commits the state to

achieving universal access to health
care services by 1998, The bill as
passed deviates substantially from
recommendations of the lowa Health
Reform Council, including the failure
to provide tax incentives for physi-
cians to locate in medically unde-
served areas and eliminating the
$250,000.00 cap on noneconomic
damages in medical malpractice suits.

*Tha author gratefully acknowledges the assistance of
Daniel Pitts Winegarden, Project Director for the lowa
Health Council in preparing this article, significant por-
tions of which were taken from the Health Reform
Briefing prepared by Mr, Winegarden for the lowa
Legistature.

“No Kidding? I've been offered a job with that law firm
when | get outf tool’”

Continued from Page 5

TWO HOURS, 43
MINUTES

If you work a typical
eight-hour day, the Tax
Foundation says it
takes about two hours
and 43 minutes of
work to pay your fed-
eral, state, and local
taxes.




FROM THE EDITORS
—————

This past Sunday I was watching a news program on TV.
Columnist Art Buchwald was slamming Bernard Nussbaum.,
He concluded by saying “of course, I hate all lawyers.” The
next evening there was a sitcom in which two persons were
talking about lawyers. The first reiterated that he hated
lawyers. The second, a psychiatrist, agreed, but stated that
he foved them as patients - they have great insurance and
they never get better,

Apparently this daily barrage is taking its toll. Polls reveal
that many young attorneys are disenchanted or unhappy
with the practice of law, at least in part because of the vision
society has of them,

Is there anything one can do to deal with this problem?
On a national scale, probably not. However, it is important
that atforneys be able to maintain their own self-respect.
This would involve a personal code of conduct, so that you
know in your own heart that you are a good person perform-

ing a valuable service for your clients. Some suggestions:
Be scrupulously honest in your relations with your clients
and with other attorneys; make sure that the bills you are
charging your clients bear reasonable relationship to the ser-
vice being provided - some cases simply do not justify enor-
mous legal fees, even though you may put in the time; avoid
taking frivolous positions or using the concept of “zealous
advocacy” to behave like a jerk; use your skills for the bet-
terment of your community; do not allow the practice of
law to interfere with your role as a spouse and parent.

Perhaps the above suggestions sound like preaching.
However, it is important that we be able to “live in our own
skins.” Perhaps if we each develop an exemplary code of
conduct, both personal and professional, the anti-lawyer
messages may be a little less disturbing. In the process, per-
haps society’s vision of attomeys might be altered. O
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