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PUT YOUR CARDS ON THE TABLE

STATUS REPORT ON PROPOSED CHANGES TO FEDERAL RULES
OF CIVIL PROCEDURE AND FEDERAL RULES OF EVIDENCE

By Kathleen L. Nutt, Des Moines, Iowa

Introduction

On August 15, 1991, the Standing Commitiee on Rules of Practice and
Procedure of the Judicial Conference of the United States distributed pro-
posed Amendments to the Federal Rules of Civil Procedure and Federal
Rules of Evidence. Several public hearings on the suggested amendments
were held between November 21, 1991, and February 15, 1992, The
Advisory Committee also accepted written comments on the proposed
changes until the latter date.

Following a review of all written comments and the results obtained
from public hearings on the suggested amendments, the Standing
Committee published its Recommendations to the Judicial Conference in
July 1992, On September 21, 1992, the Judicial Conference approved the
lion’s share of the Standing Committee’s recommendations. Comments on
the proposed amendments and their text are provided herein,

The proposed amendments have been transmitted to the United States
Supreme Court for consideration by the Chief Justice who has until the end
of May 1993 to make a decision on the proposed changes. Upon approval
by the Supreme Court, the proposed amendments will be sent on to
Congress who will automatically approve whatever the Chief Justice has
decided regarding the changes. The earliest date the amendments could be
effective would be December 1, 1993.

This article attempts to highlight some of the critical changes which are
proposed as some of the new provisions may have an effect on your
clients’ desires to proceed with litigation in Federal Court as opposed to
state court, when there is an option. I will also provide references to vari-
ous articles which have commented on the proposed changes insofar as
they may affect an attorney’s Federal Court practice.

1. FRCP 4 Summons

FRCP 4 was sent to the Supreme
Court in December 1990 but was
returned to the Judicial Conference
with concerns about its provisions for
service in a foreign country. It is now
returning to the Supreme Court for
approval. The proposed amendment
applies only to service of summons
and provisions for service of other
process are now covered by a new
Rule 4.1.

The proposed Rule 4 authorizes
use of any means of service as pro-
vided by either the law of the forum
or the state in which the Defendant is
to be served. The proposed rule
extends the practice of securing a
Defendant’s agreement to dispense
with actual service and requires the
Court to impose costs of service on a
Defendant who refuses to comply
with a request to dispense with actual
service. This provision will apply
only where both parties are located
in the United States. The revision to
the rule also addresses problems
associated with commencing actions
against the United States, its officers,
agents or corporations,

Continued on page 8



MESSAGE FROM THE PRESIDENT

John B. Grier

Each year the Defense Research Institute conducts a
Bar Leaders Conference to which it invites the officers
and directors of all of the defense organizations in the
country. Iowa has always been a strong supporter of
DRI and has had good attendance. This year was no
exception. Among those attending were me, Dick

Sapp, Greg Lederer, DeWayne Stroud, Dave Phipps,

Bob Fanter, Herb Selby and Gene Marlett,

This year Iowa received the Rudolph Janata Award
which is given annually by DRI to only one defense
organization in the nation. lowa was recognized for
our contributions to the advancement of the interests of
the defense bar through our continuing legal education
programs and the other programs that we conduct on a
yearly basis. As our organization is the only one in the
nation recognized this year, we are very proud to have
received it, A special note of thanks goes to Ed
Seitzinger, one of our founders, who has been instru-
mental from our founding in seeing that the programs
of the Jowa Defense Counsel are effective in promot-
ing the interests of the defense bar. Without his guid-
ance over the years, none of the recognition which is
coming to our organization at the present time would
have been possible. A lot of members devoted sub-
stantial hours of their time to make the award possible.
Thank you,

At the Bar Leaders Conference in San Francisco,
meetings were held with representatives of four major

casualty insurance companies. These meetings
detailed what is happening now and the plans for the
future pertaining to the defense of casualty claims.
The changes are drastic and will cause much adjust-
ment on our part if we want to continuve to participate
in the resolution of casualty claims.

There are five major areas of change now under-
way. They are as follows:
1. Increased use of in-house counsel;
2. Drastic reductions in the list of approved attorneys;
3. Increased use of Alternate Dispute Resolution;
4. Regular and mandatory audits of legal bills;
5. Increased use of litigated matters being handled
with limited discovery and limited activity by the
attorney.

INCREASED USE OF IN-HOUSE COUNSEL

One of the carriers stated unequivocally that its goal
for the future was to have 50% of all litigated claims
nationwide handled by in-house counsel. Today in
certain metropolitan areas, 70 to 80% of all litigated
matters are handled by in-house counsel. In California
alone, the figure state-wide 1s at 70%. The insurance
carriers believe they get better service, cheaper service
and better quality with in-house counsel. At the meet-
ing, there was sharp disagreement with these conclu-
sions, but it did not appear that the major carriers were
going to change their view of this matter, As many of
you know, this change in Towa will require a reversal
of the ethics committee’s decision determining that
there exists an irreconcilable conflict if in-house coun-
sel is used to represent an insured in a litigated matter
and that the only way that the conflict can be avoided
is for the insurance carrier to waive its limits of liabili-
ty. North Dakota has a similar rule decreed by its
Supreme Court. Most states do not. The chief com-
plaint of those attorneys who had lost substantial busi-
ness to in-house counsel was that the insurance com-
panies had not given them the opportunity to demon-
strate that they could provide the same services at the
same or less cost; it simply happened. They were fur-
ther disturbed because often the insurance company in
creating an in-house staff, hires attorneys from outside
counsels’ offices and takes their most promising young
attorneys after the firms have invested so much in
training,

Continued on page 3




MESSAGE FROM THE PRESIDENT Continued from page 2

DRASTIC REDUCTIONS IN THE LIST OF
APPROVED ATTORNEYS

One of the carriers reported that when they started
their program of reducing the approved list of attor-
neys, there were 3,500 firms on its list nation-wide.
Today there are 1,000 and their goal is to reduce the
list to 300. The insurance companies justify such
reductions on the basis that it gives them better control
over litigated cases, more economic clout with its out-
side counse! and fewer administrative costs by utiliz-
ing fewer attorneys. There was much discussion with
these carriers about the advantages of counsel familiar
with the region of their activity, rather than strangers
coming into courtrooms to litigate matters as though
they were hired guns from the big cities. Again,
although the philosophy is different from carrier to
carrier, there is no question but that more carriers are
going to be considering whether they should reduce
the number of approved attorneys on their outside
counsel panels.

INCREASED USE OF ALTERNATE DISPUTE
RESOLUTION

Alternate Dispute Resolution, or ADR, is becoming
a tool embraced by a wide number of insurance carri-
ers and being utilized widely throughout the country.
Most carriers recognize that ADR is a concept widely
endorsed by the plaintiff’s bar, as it is generally per-
ceived to result in higher indemnity awards. The insur-
ance carriers are carefully evaluating whether or not
the higher indemnity awards arc offset by the reduced
defense costs. If the analysis results in the conclusion
that even though higher awards are being made in
ADR, if the overall cost is reduced for the insurance
company, we will see more and more use of this type
of resolution.

REGULAR AND MANDATORY AUDITS OF
LEGAL BILLS

The horror stories about audits were many. In fact,
the most rampant rumor at the Conference was that the
insurance carriers were hiring people to conduct the
audits that were paid on the basis of how much money
they saved the insurance carrier through the audit
process. This was hotly denied by the insurance carri-
ers. Nevertheless, it appears that the carriers are

convinced that indeed they can save money on legal
fees by auditing the bills of attorneys and much discus-
sion occurred as to the parameters of what an auditor
can and cannot do during the process of verifying legal
bills.

INCREASED USE OF LITIGATED MATTERS
BEING HANDLED WITH LIMITED
DISCOVERY AND LIMITED ACTIVITY
BY THE ATTORNEY

The insurance carriers will be insisting in the future
that files be identified on the basis of those most likely
to be tried and those most likely to be settled. For
those that fall in the most likely to be settled category,
the carriers are insisting that the attorney engage in
minimal discovery and incur minimal costs in connec-
tion with the processing of that litigation. The attor-
neys are complaining that they cannot meet their ethi-
cal obligation to the insureds because of the actions of
the insurance carriers in insisting on such limited
activity. The relationship between the carrier and the
attorney, therefore, becomes more adversarial.

These were the major areas that were discussed in
San Francisco. The experience of the attorneys in
California and the major metropolitan areas has been
alarming. They are upset and they have lost substan-
tial business. I think that it brought home to each of us
attending the Conference that all of us in Towa must
work with our insurance carriers to ensure that we are
providing the highest quality legal services at efficient
costs in the eyes of those cHents, However, no matter
what we do, these changes are on the horizon for the
Towa practice. It was the conclusion of the Conference
that those of us who can adjust to the changes outlined
above will do very well; those of us who cannot, will
not survive.

Joha B. Grier
President




DOCTORS DEPOSITION FEES:

REASONABLE COMPENSATION OR HIGHWAY ROBBERY

By Mark D. Sherinian, Des Moines, lowa

It is not unusual for a plaintiff’s
treating physician to charge
$100.00-$250.00 per hour for his or
her deposition. However, some doc-
tors have recently started charging
$500.00 per hour or more for their
testimony. If this rate were a true
reflection of the doctor’s income, he
or she would be receiving gross
income of $4,000.00 for an eight
hour day, $20,000.00 for a 40 hour
week, $92,000.00 for a 184 hour
month or $1,000,000.00 for a 2000
hour year.

In fact, a rate of $500.00 per hour
is twice the average hourly income of
even the highest paid medical spe-
cialist. In a national study of over
10,000 doctors, the average
annual gross income of all physi-
cians regardless of specialty is
$249,580.00."! Assuming an average
of 40 hours per week and a 46 week
year,’ the doctor earns $135.64 per
hour, General surgeons earn annual
gross income of $268,060.00 or an
hourly rate of $145.68 per hour.
Orthopedic surgeons, the highest
paid of all physicians, earn annual
gross income of $466,000.00 per
year or $253.00 per hour.

"The deposition fees of experts
appear to have generally gone
unchallenged. There are only four
reported cases which have addressed
the reasonableness of an expert's fee.
Judge Seyla in Anthony vs. Abbort
Lab, 106 ER.D. 461 (D.R.I, 1985)
wrote an opinion on this issue which
is as compelling in its prose as it is in
its logic. In Anthony, one of plain-

tiff’s experts, a physician retained for
litigation, was requesting $420.00 per
hour for his deposition. The Court
described the fee as “astronomical”
and “well outside the outer limits of
the universe of rationally-supportable
awards.” The Court concluded:

"For a person with little or
no discernable overhead, a rate
of $420.00 hourly strikes this
court as unconscionable. Based
on a standard (40 hour) work
week, annualization would
produce an income to Stolley
of $840,000 yearly. He may
well be a genius in his field,
but this court cannot find that
even so important and presti-
gious a profession as medicine
has a right to command such
exorbitant rewards." Id at 464,

In Goldwater vs, Postmaster
General of the United States, 136
ER.D. 317 at 340, (D. Conn, 1991) a
psychiatric expert attempted to charge
$450.00 per hour, an amount almost
twice that of comparably respected
psychiatrists. The Court indicated that
neither $450.00, nor $350.00 per hour,
previously charged by this expert, was
"reasonable” and that such fee
requests were "extravagant." Id, "This
court is not so naive as to overlook the
strain of esurience which sometimes
seems to infect certain physicians
when they become involved as
experts in litigation." Id. (citing
Anthony). The Court concluded that
$200.00 per hour was a reasonable

! Medical Economics Journal, September 2, 1991 p.120

* Secio Economic Characteristics of Medical Practice,

* Des Moines Register. August 20, 1992

rate of compensation and such a rate
promotes the goal of allowing plain-
tiffs to obtain competent experts
without "unduly burdening defen-
dants.” Goldwater, 136 FR.D. at 340.
See also Jochims vs. Isuzu Motors,
Ltd, 141 ER.D, 493 (S.D. Iowa 1992)
(internationally recognized aerospace
engineer’s fee of $500.00 per hour
was held to be “grossly expensive”
and reduced to $250.00 per hour).
Hurstvs. U.S., 123 ER.D. 319 (D.S.D.
C.D. 1988) (fee for renowned engi-
neering expert in water flow reduced
from $250.00 to $125.00),

Several reasons have been sug-
gested to explain why doctors charge
rates which are excessive. Some doc-
tors perceive that their fees are being
paid by attorneys. They do not seem
to understand that in plaintiffs cases
the client ultimately will pay the doc-
tor’s fee out of his or her own pocket.
Where the doctor is employed by an
insurance company, the increased
expert fees will eventually increase
insurance premiums, It also seems
that some doctors set their fees at
outrageous rates simply to avoid hav-
ing to testify, In Cedar Rapids, a
physician was commonly understood
to not want his deposition taken at all
and set his fees accordingly. *

Two years ago, a plastic surgeon in
Des Moines was listed as an expert
witness in a personal injury case.
When his office manager was con-
tacted to schedule his deposition, she
indicated that his fec was $250.00 per
hour and that he required a four hour
minimum. A Rule 125(f) application

Continued on page 12
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RECENT INSURANCE CASES OF NOTE

By Thomas J. Shields, Davenport, Towa

Periodically, the editors hope to
bring you up to date regarding recent
decisions of the Towa Supreme Court
and the Iowa Court of Appeals
involving insurance issues.

The following summary includes
cases decided by the Courts from
November of 1992 through January
of 1993. We are hopeful that this
synopsis will be of benefit to you.
While it is our intent to make this
summary as comprehensive as possi-
ble, space limitations prevent discus-
sion of all the cases in any detail, and
while we hope we have selected the
most important cases, we recognize
that you may feel differently. But, we
are the editors, and that’s what we
get paid the big dollars to do.

November 1992 Cases:

1. Clark-Peterson Co. v. Cincinnati
Insurance Co., __ NW. 2d __ (Towa
1992); No. 91-1088.

The Supreme Court affirmed the
decisions of both the district court
and the Court of Appeals upon appli-
cation for further review, The central
issue in this case turned upon the
doctrine of reasonable expectations.
The Supreme Court agreed with both
the district court and the Court of
Appeals that while an intentional dis-
crimination action would be exclud-
ed under a “contractor’s umbrella lia-
bility policy,” nonetheless, under the
doctrine of reasonable expectations,
coverage should have been afforded.
The Supreme Court held that it
reviews application of the reasonable
expectation doctrine with a view to
the liability for which the insurance
coverage was sought, and noted that
the exclusions upon which
Cincinnati Insurance Company relied

would eviscerate the discrimination
coverage explicitly agreed to in the
policy.

2, Continental Western Insurance
Co. v. Krebill, _NW.2d _ (Iowa
1992); No. 91-1663.

This is an underinsured motorist
coverage question, Krebill and
Nafziger were sued by Continental
Western for repayment of $25,000
each, given to them by Continental
Western Insurance pursuant to a
release and trust agreement, After the
settlement with Continental Western
on the underinsured motorist ques-
tion, Krebill obtained an additionai
$92,200 from three tort-feasors,
resulting in a total recovery,
including the underinsured motorist
payment, of $117,200. Nafziger
recovered $128,300 from other
tort-feasors, which when added to
the $25,000 payment from
Continental Western made her total
recovery $153,300. The parties stipu-
lated that Krebill and Nafziger’s
injuries equaled or exceeded the total
amounts of recovery that they
received, including the wnderinsured
motorist payments. The defendants
refused to repay Continental Western
Insurance Company, and the company
brought suit. The district court grant-
ed summary judgment against
Continental Western, and it appealed.
The Supreme Court held that the
goal of underinsurance is full com-
pensation for the insured; underin-
surance is understood to require full
compensation to be measured in
terms of the injury, not the policy.
Because the parties stipulated that
the injuries to each of the insureds
equaled or exceeded the total amount

oo

of their recoveries, Continental was
not entitled to any reimbursement.

3 . Boles v. State Farm Fire &
Casualty Co., __ NW.2d __ (Iowa
1992); No. 91-1463.

State Farm refused to defend the
plaintiff in a civil action arising from
a barroom scuffle and to indemnify
him against liability. Boles filed a
declaratory judgment action, which
the district court granted to plaintiff.
The Court of Appeals reversed, and
the Supreme Court affirmed the
Court of Appeals holding that plain-
tiff’s own testimony established the
critical factual issues which were: (1)
whether the injury in the underlying
case was expected or intended; or (2)
whether the injury was a result of
willful and malicious acts of Boles.
Based on those facts, the Supreme
Court felt the Court of Appeals’
reversal of the trial court’s summary
judgment was appropriate, since
there were factual issues in dispute
as to the basis for denial of coverage.

December 1992 Cases:

1. Allied Mutual Insurance Co. V.
Telford, __ N.W. 2d __ (lowa 1992);
No. 91-1974.

Allied filed a declaratory judg-
ment action after Telford made a
claim under his father’s automobile
insurance policy for injuries he sus-
tained in a motor vehicle collision in
California. Telford argued that
underinsured motorist benefits were
available to a “family member”
under the policy and that he was enti-
tled to those benefits because he was
a resident of his parents’ home and

Continued on page 13



THE FORENSIC ACCOUNTANT

By Dale Cremers, CPA, Des Moines, Towa

Although forensic accounting is a
relatively new discipline to the
accounting profession, the role of a
forensic expert from other profes-
sions has been in place for some
time.

The American Institute of
Certified Public Accountants
Management Advisory Services
Technical Consulting Practice Aid
No. 7, “Litigation on Services,”
defines forensic accounting as "The
application of accounting principles,
theori¢s and discipline to facts or
hypotheses at issue in a legal dispute.
It includes every branch of account-
ing knowledge." Many professionals
use the term forensic accounting syn-
onymously with litigation services,
while others regard forensic account-
ing as a subset of litigation services.

Consistent with the above defini-
tion, forensic accounting evidence is
oriented to a court of law whether
that courts criminal or civil.
Furthermore, with the orientation to
the court of law, a standard is imme-
diately established as to the quality
of the work, the forensic accountant
must attain, as his or her findings are
subject to public scrutiny should the
mater go to trial. For the accounting
profession, the possibility of public
scrutiny makes the forensic applica-
tion unique.

Accountants traditionally have
provided financial auditing services.
Accountants also provide fraud
auditing and forensic accounting
services, All three services involve
investigative and examination tech-
niques. The differences lie in the
objectives of the engagements, the
execution of the procedures and the
parties to whom the CPA is obligated.

Financial auditing’s objective is to
render an opinion on whether the
information appearing in a set of
financial statements is presented fair-
ly. These engagements are conducted
after the transactions have occurred.
The financial audit is an attest func-
tion and the auditor is responsible to
the client and any third parties rely-
ing on the financial statements.

The objective of fraud auditing is
to assess the likelihood that fraud
will be detected or prevented in a
corporate or regulatory environment.
Fraud audits are usually conducted
on a proactive basis, and should not
be confused with fraud investigations
which are conducted after the fact,
and possibly by forensic accountants.

Forensic accounting’s objective is
related specifically to the issue
defined by the party engaging the
accountant, The client defines a goal,
such as calculate the loss, calculate
the royalty or follow the paper trail.
The accountant may use certain
examination techniques similar to
those used in financial audits but the
objective of those procedures is quite
different. The forensic accountant
may examine a trail of paperwork to
corroborate the calculations needed
to meet the specific goal of the
engagement, The forensic accountant
is not performing an attest function
and is responsible only to his client.
Ideally, forensic accounting should
allow two parties to more quickly
and efficiently resolve the complaint,
statement of claim, inquiry, or at least
reduce the financial element as an
area of ongoing debate.

An example of a forensic investi-
gation would be when an employee
arranges a kickback scheme with a

steel vendor. Steel carries various
discounts based upon volume and
mode of payment., The scheme
would be for the employee to not
take advantage of the most competi-
tive pricing available fo his employ-
er. The vendor would then pay the
excess directly to the employee. The
forensic accountant would investi-
gate the transactions to identify the
rate of occurrence and the amount of
excess cost paid by the employer.
The forensic accountant may also be
requested to determine if the only
benefactor of the kickback scheme
was the employee or if the vendor
also benefited. There is no such thing
as a typical forensic accounting
engagement. As is true with most
consulting engagements, the nature
of work varies from one engagement
to the next. Each accountant must
draw from a variety of experiences
with creative thought process to
determine who did what, where and
how,
Forensic accounting services may be
applied to the following:
- Insurance claims
- Employee dishonesty
- Claims against professionals
- Workers® compensation claims
- Breach of contract losses
- Patent infringement
- Pension valuations
- Business valuations
- Kickback investigations
- Bankruptcy proceedings
- Any other investigative area
requiring the examination and
valuation expertise that a CPA
possesses
Attorneys have traditionally con-
sulted with experts such as appraisers,

Continued on page 15




1993 LEGISLATIVE ISSUES

At the meeting of the Board of
Governors of the Iowa Defense
Counsel on February 26, 1993, there
was a report concerning a variety of
issues that are of importance to the
lowa Defense Counsel during the
current legislative session. The report
was provided by Herb Selby, chair-
man of the legislative committee for
the Defense Counsel, and also Robert
M. Kreamer of Des Moines, the
Counsel’s lobbyist. The following
matters were discussed:

1. HSB27—This bill is supported
by the Association, It eliminates the
provision that failure to wear a seat
belt may result in comparative fault
of only 5%. It does not appear that
the bill will move out of committee.
The Senate version of the bill pro-
vides that failure to have a child in
restraints constitutes negligence.

2, HSB40-—The Counsel supporis
this bill which overrules Sciwennen
v. Abell, 430 N.W.2d 98 (1988).
That case held that a spouse’s recov-
ery for consortium is not reduced by
the comparative fault of the injured
spouse. This is receiving rather wide-
spread support from other organiza-
tions and does have a reasonably
good chance of passage this year.

3. HSB54—Supported by the
Association, this bill deals with
offers to confess judgment, and
expands the costs that can be recov-
ered in the event a plaintiff does not
accept an offer to confess judgment,
and does not recover at least the
amount in the offer.

4, HF156-—This legislation is
supported by the Association. It pro-
vides that interest on judgments shall
only run from the date of judgment.
See Chapter 668.13. It would elimi-
nate the distinction between past
damages and future damages. We

have been advised that there is no
way that this will be passed. A deter-
mination was made that instead of
pursuing this amendment, we would
focus our attention on the require-
ment that a “laundry list” of damages
is to be included in the verdict form,
It should be noted that Chapter
668.13 does require that the jury
shall separate past damages from
future damages, because interest on
future damages runs from the date of
the judgment and interest on past
damages runs from the date of the
petition. Chapter 668.3(8) states that
a jury shall make a finding “on each
specific item of requested or award-
ed damages indicating that portion of
the judgment or decree awarded for
past damages and that portion of the
judgment or decree awarded for
future damages.” A numbers of
Judges therefore include eight sepa-
rate lines in every jury verdict—{four
lines for past damages (medical
expenses, lost earnings, pain and suf-
fering, loss of function of the mind
and body), and four lines for future
damages. It was felt that rather than
focusing on a change in the com-
mencement date of interest, it would
be better to leave the distinction
between past and future damages,
and attempt to go from eight lines on
the jury verdict down to two.

5. A bill which would require a
mandatory patient waiver by a plain-
tiff upon the filing of his/her lawsuit,
similar to the waiver in workers’
compensation cases. The Association
supports this legislation.

In addition to the above, the
Association is opposing several other
items of legislation, as follows:

6. SSB82—Product liability leg-
islation which overrules the interpre-
tation of Chapter 613.18 by the Iowa

Supreme Court in Bingham v.
Marshall & Huschart Machinery
Co., 405 N.W.2d 78 (Iowa 1992).

7. SF119—This expands the right
of parents to recover for injuries to
an adult child. Presently under Rule
8 the parent can only recover for “the
expenses and actual loss of services,
companionship and society resuiting
from injury to or death of a minor
child.,” A compromise on this bill
may be reached, in which a parent
who is truly reliant upon an adult
child for support, can recover for
such loss of support or services.
However, we are vigorously resisting
the creation of a new cause of action
whereby parents can recover for the
lost “consortium” of the adult child.

8. HF45—We are resisting House
File 45 which creates a cause of
action against an insurer for unfair
competition or deceptive acts under
Chapter 507B of the Iowa Code.
Interestingly, this bill which has been
killed in commitiee, contained other
“riders” which basically eliminated
the 180 day rule for designating
experts in a malpractice action, as
well as some other “pro plaintiff”
provisions.

9. HF149—The plaintiff’s bar has
been promoting a rather unusual
bill—House File 149 allows a jury in
a case involving the State or one its
subdivisions to make findings of fact
regarding the law as well as the facts.
It is not believed that this is going
anywhere. O
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Revised Rule 4 provides that ser-
vice of summons on foreign defen-
dants must proceed in accordance
with international treaties such as the
Hague Convention, The revision also
reduces the use of federal marshals
for service duties. Finally, the revised
rule extends the reach of federal
court personal jurisdiction on defen-
dants against whom federal law
claims are made but retains present
territorial limits on effectiveness of
service where there is some state in
which personal jurisdiction can be
asserted.

Proposed Rule 4.1 provides for
nationwide service of orders of com-
mitment for civil contempt but does
not change the present practice
regarding enforcement of injunctions
or decrees not involving enforcement
of federally created rights,

2. FRCP 5 Service and Filing
of Pleadings and Other Papers

A techinical amendment to Rule 5
has been proposed permitting district
courts to adopt local rules for facsim-
ile transmission.

3. FRCP 11 Signing Pleadings,
Motions, and Other Papers;
Representations to Court; Sanctions

A key change in the proposed
revision to Rule 11 would give the
district court discretion on whether
to impose sanctions instead of man-
dating sanctions once a rule violation
was found. The amendment extends
the rule’s reach from those “signing”
papers to those “presenting” papers,
which is defined as “signing, filing,
submitting or later advocating” the
paper. The present rule provides that
a signature on a pleading is a certifi-

cation that “it is well grounded in
fact;” the proposed rule change
would provide that a signature is a
certification that * allegations and
other factual contentions have evi-
dentiary support or, if specifically so

identified, are likely to have eviden-
tiary support after a reasonable

opportunity for further_jnvestigation
or discovery...” This a substantial

change from the old proposition that
a party should have its factual ducks
in order before filing a pleading, or
suffer the consequences. In the
absence of exceptional circum-
stances, under the new rule a Jaw
firm may also be held responsible for
violation of the rule by one of its
partners, associates or employees.
The proposed amendment will
require that motions for Rule 11
sanctions be served initially only on
the opposing party. If the opposing
party fails to withdraw or correct a
challenged pleading within twenty-
one days, the motion could then be
filed with the court. Finally, a subdi-
vision has been added to clarify that
Rule 11 does not apply to discovery
disclosures, Sanctions for discovery
problems are now specifically incor-
porated within Rules 26 through 37.

4. FRCP 16 Pretrial Conferences;
Scheduling; Management
There are several technical
changes to the proposed Rule 16.
One substantive change is that the
date of entry of a scheduling order
will be measured from the date of
appearance of or service on a
Defendant rather than from the date
of filing a compiaint. The subsection
addressing subjects for consideration
at pretrial conferences has broadened

the topics to be considered at a pretri-
al conference, including considera-
tion of limitations or restrictions on
use of expert testimony, the appropri-
ateness and timing of summary adju-
dication, the control and scheduling
of discovery including orders affect-
ing disclosures and discovery under
the proposed new discovery rules,
settlement and the use of special pro-
cedures, orders for separate trial pur-
suant to Rule 42(b), orders requiring
presentation of evidence early onina
trial that could be the basis for a
judgment as a matter of law, orders
establishing reasonable limits on
time allowed for presenting evidence,
and any other matters that would
facilitate “just, speedy and inexpen-
sive disposition.” The revisions to
the rule also give the court discretion
to require the presence of a party or
its representative either in person or
by telephone at the time of the pretri-
al conference to consider possible
settlement.

5. FRCP 26 General Provisions
Regarding Discovery; Duty of
Disclosure

The most controversial of the pro-
posed changes is the amendment of
Rule 26 which provides for mandato-
ry seif-executing disclosure of cer-
tain basic information before any
other forms of discovery may be uti-
lized. The proposal originally made
by the Standing Committee in
August 1991 required disclosure of
“information that bears significantly
on any claim or defense;” the pro-
posed rule approved by the Judicial
Conference requires the disclosure of

Continued on page 9
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“discoverable information relevant to
disputed facts alleged with particu-
larity in the pleadings.” That infor-
mation includes identity, address and
telephone (if known) of individuals
likely to have “discoverable informa-
tion™; “a copy of, or a description by
category and location of, all docu-
ments, data compilations and tangi-
ble things in the possession, custody,
or control of the party that are rele-
vant to the disputed facts”; “a com-
putation of any category of damages”
as well as making available for
inspection and copying any unprivi-
leged documents on which the com-
putation is based; and provision of
any insurance agreement. These dis-
closures are to be made at or within
ten days after a meeting which the
parties now must hold pursuant to
subsection (f) of the proposed rule,
The 26(f) meeting is to take place at
least 14 days before a scheduling
conference is held or a scheduling
order due under Rule 16(b), i.e.,
within 76 days after an appearance or
106 days after complaint is served.
Initial disclosures are to be based on
information “reasonably available”
to a party and a party is not excused
from making disclosures because it
has not fully completed its investiga-
tion of the case or because it chal-
lenges the sufficiency of another
parly’s disclosures or because anoth-
er party has not made its disclosures.
The revisions to Rule 26 also pro-
vide for disclosure of the identity of
expert witnesses at least 90 days
before the trial date or the date the
case is to be ready for trial. This dis-
closure shall be accompanied by a
written report prepared and signed by
the witness containing “a compiete

statement of all opinions to be
expressed and basis and reasons
therefor; the data or other informa-
tion considered by the witness in
forming the opinions; any exhibits to
be used”; “the qualifications of the
witness, including a list of all publi-
cations authored by the witness with-
in the preceding ten years; the com-
pensation to be paid for the study and
testimony; and a listing of any other
cases in which the witness has testi-
fied as an expert at trial or by deposi-
tion within the preceding four years.”

As a side note, the original draft of
Rule 26 allowed the Court to alter
the type or form of disclosures to be
made with respect to particular
experts or categories of experts, such
as treating physicians. The proposed
revision was not submitted to the
Judicial Conference.

Additionally, pretrial disclosures
of witnesses, whether they will be
personally present or by means of
deposition, and identification of
exhibits shall be made at least thirty
days before trial unless otherwise
directed by the court. Within 14 days
thereafter a party must serve and file
a list disclosing objections to use of
depositions or objections to admissi-
bility of exhibits; objections not so
disclosed, other than those for rele-
vancy and materiality, shall be
deemed waived unless excused for
good cause shown,

All forms of disclosure must be
made in writing, signed, served and
promptly filed with the court unless
otherwise directed by order or local
rule. Once the initial disclosures are
made the parties may proceed with
other methods of discovery as have
been used in the past. As will be dis-

cussed later, there have been some
limitations placed on the use of those
methods of discovery.

There are further provisions
regarding discovery of expert opin-
ions following provision of the
required report. A new provision
regarding claims of privilege or pro-
tection of trial preparation materials
has been added to the rule and
requires that such claims must be
made expressly and should be sup-
ported by a description of the nature
of the documents, communications,
or things not produced under claim
of privilege or as trial preparation
that is sufficient to enable other par-
ties to contest the claim.

With respect to protective orders,
there has been added a requirement
(which the local courts have been
following) that parties must confer in
good faith and certify their good
faith attempts to resolve discovery
disputes.

With respect to the timing and
sequence of discovery, only with
leave of Court or upon agreement of
the parties may a party seek discov-
ery from any source before making
the required disclosures or seek dis-
covery from another party before the
date such disclosures have been
made by or are due from such other
party. As before, parties are under a
duty to seasonably supplement dis-
covery including corrections to prior
responses; and they are also now
required to seasonably supplement
disclosures under subdivision (a) if
they learn the information disclosed
was not complete and correct.

All disclosures and discovery
requests and responses must be

Continued on page 10
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signed by an attorney or by an
unrepresented party and such signa-
ture constitutes a certification of the
completeness and correctness of the
disclosure after a reasonable inquiry
is made.

There are several articles which
have addressed the self-executing
provisions of Rule 26. One bottom
line which can be drawn from these
articles is that if your client has a
smoking gun, it will no longer be
able to hide it in a maze of technical
discovery requirements, A party will
have to disclose the smoking gun up
front, assuming it is “relevant to dis-
puted facts alleged with particularity
in the pleadings,” before any dis-
covery will be allowed to proceed.
For comment on the implications of
this rule which I do not have room
to discuss in this article, please see
Kieve, Commentary; Discovery
Reform, 77 A.B.A. J. 79 (Dec. 1991);
Federal Rule 26 Amendments:
Wrong Medicine for Discovery
Problems, 58 Defense Counsel
Journal 454 (1991); What's Mine Is
Yours!-And What To Do About It,
59 Defense Counsel Journal 154
(1992); The Docket Movers: A
Critigue_of Proposed Amendments
to_the Federal Rules of Civil
Procedure, 1 Journal of the American
Board 1 (1991).

6. FRCP 29 Stipulations Regarding
Discovery Procedure

Revisions to Rule 29 provide that
parties may stipulate to extend thirty
day periods for responses {o discov-
ery requests without leave of court
unless the delay would interfere with
dates set for completing discovery,
hearing a motion or for trial.

7. FRCP 30 Depositions Upon
Oral Examination

The Standing Committee original-
ly proposed to change Rule 30 -
Deposition Upon Oral Examination -
by limiting the number of depositions
per side and limiting the length of
deposition. The Judicial Conference
has retained the ten deposition per
side change recommended by the
Standing Committee but has elimi-
nated the six hour limits proposed by
the Standing Committee. Another
revision to the Rule allows a party
taking the deposition the choice of
method of recording without need to
obtain court permission. If a party
intends to use part of a video or audio
deposition at trial that party must
provide the court and other parties
with a written transcription of the
portion to be played. Finally, there
are revisions found in subsection (d)
which are designed to deter improper
attorney conduct by reducing conduct
such as coaching, unnecessary objec-
tions, and inappropriate directions to
not answer a question during deposi-
tion.

8. FRCP 31 Depositions upon
Written Questions

Depositions upon written ques-
tions under Rule 31 are to be counted
towards the ten deposition limit of
Rule 30,

9. FRCP 32 Use of Depositions
in Court Proceedings

The revision to Rule 32 does away
with the risk of non-attendance at a
deposition when a party has received
less than eleven days’ advance notice
upon timely filing of a motion for
protective order. The original draft of
the revised rule provided that the

deposition of an expert witness could
be used at trial without establishing
unavailability but that section was
dropped from the draft approved by
the Judicial Conference.

10. FRCP 33 Interrogatories
to Parties

With respect to Rule 33 -
Interrogatories to Parties - the original
draft would have limited the parties
to fifteen interrogatories including
subparts. The Recommendation sub-
mitted to the Judicial Conference,
apparently after comments and pub-
lic hearings, increased the number of
interrogatories to twenty-five instead
of fifteen. The rationale for this
reduction in interrogatories is based
on the fact that much of the informa-
tion usually sought is of the type
designed to be disclosed under the
self-executing disclosure provisions
of Rule 26.

11. FRCP 34 Production of
Documents and Things and Entry
upon Land for Inspection and Other
Purposes

Rule 34 has been revised to reflect
changes made in Rule 26 and makes
it clear that if a request for produc-
fion is objectionable only in part,
production should still be made with

- respect to the non-objectionable

parts.

12, FRCP 37 Failure to Make
Disciosure or Cooperate in
Discovery; Sanctions

The Conference has approved pro-
posed changes to Rule 37 regarding
sanctions which complement the dis-

Continued on page 11
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closure provisions of Rule 26. A
sanction for failure to make disclo-
sure as required by Rule 26(a) would
include automatic preclusion of the
non-disclosing party from presenting
the evidence on summary judgment
or at trial; if such evidence is pre-
sented by an adverse party, the
adverse party may be permitted to
inform the jury of the fact of the fail-
ure to disclose, In addition to or in
lien thereof the Court may impose
other and appropriate sanctions
including payment of attorneys’ fees,
preclusion from conducting discov-
ery and other actions authorized
within the rule. Motions for sanc-
tions may not be made unless the
movant certifies that he/she in good
faith conferred or attempted to confer
with the other party to obtain the
information sought without court
intervention. The Committee Notes
on ail the proposed rule changes are
particularly important for the reader
to review, especially with respect to
the proposed changes of Rule 37.
The Committee notes that “evasive or
incomplete disclosures and responses
... are treated as failures to disclose or
respond. Interrogatories and requests
for production should not be read or
interpreted in an artificially restrictive
or hypertechnical manner to avoid
disclosure of information fairly cov-
ered by the discovery request, and to
do so is subject to appropriate sanc-
tions under subdivision (a).”

13. FRCP 54 Judgments; Costs
Proposed Rule 54 provides a pro-

cedure for resolving claims for attor-

ney fees and a time limit within

which motions for fees must be
filed-—~fourteen days after final judg-
ment unless otherwise specified.
District courts are also authorized to
adopt Iocal Rules for the resolution
of claims and to refer the issues to a
Special Master.

14. Miscellaneous

In the original draft of proposed
amendments, there were extensive
revisions to Rule 56. These changes
were submitted to the Judicial
Conference and the Judicial
Conference effectively killed any
changes proposed to Rule 56. That
Rule will stand as is for the present.

The original draft also included
proposals which would allow district
courts to adopt experimental rules on
a local level which were not incon-
sistent with national rules. Those
proposed changes did not make it to
the Judicial Conference.

15. Federal Rules of Evidence

Finally, there are some technical
changes in Federal Rules of
Evidence 101 and 1101 as well as a
change in FRE 705, disclosure of
facts or data underlying expert opin-
ion, to avoid conflict with the pro-
posed revisions to Rule 26 and
Federal Rule of Criminal Procedure
16 which require disclosure of expert
opinions in advance of trial and the
reasons therefor. The proposed
changes to FRE 702 addressing limi-
tations on the use of expert opinion
testimony were sent to a newly
established Evidence Committee for
review and resubmission to the
Judicial Conference.

- .
There are other changes to various

Rules including Rules 71(a), 72, 73, 74,
75 and 76, which changes are merely
technical changes to conform to the
Judicial Improvements Act of 1990.
You can check 2 BNA Civil Trial
Manual 431 (1992) for a summary of
these changes.

These proposed rule changes sig-
nal a radical change in current dis-
covery practice and procedure in fed-
eral court, a change which will affect
all parties. Given the tendency of
state courts to follow the federal
rules, if these rules go into effect in
the federal system, it cannot be long
before they will be found in the state
court systems also. There are some
advocates of the rule changes who
predict that these changes will cause
parties to consider settlement at an
earlier stage of litigation, thus saving
parties much in legal fees. On the
other hand, there are the pessimists
who foresee that the changes will
cause even greater discovery battles
than presently occur. Certainly these
positions are anticipatory, given that
the Supreme Court has yet to decide
on the changes. However, with the
current climate of dissatisfaction
with how lawsuits proceed and the
courts’ desires to rid themselves of
their present burden of litigation,
change of some sort is likely to occur
and parties should prepare themselves
for a new order in litigation. O

" “Freedom and property rights are inseparable. You cannot have one without the other.”

George Washington
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was made and the trial court ordered
the defendants to pay the rate of
$250.00 per hour but only for the
time actually spent in the deposition.

The Towa Supreme Court has
accepted an interlocutory appeal in
the case of Pierce vs. Nelson, {No.
92-1558, Polk County CL 92-54493).
There the plaintiff’s orthopedic sur-
geon intended to charge his custom-
ary fee of $500.00 per hour. When
defendant’s counsel attempted to
negotiate the fee, plaintiff’s counsel
filed a motion for protective order
requiring defendant’s counsel to pay
the fee. After a hearing on the matter
and, despite the survey of doctor’s
fees described above, the trial court
granted the motion and required
defendants to pay the doctor’s “nor-
mal” fee of $500.00 per hour. The
trial court did not explicitly analyze
the “reasonableness” of the $500.00
rate.

Rule 125(f) LR.C.P. permits trial
courts to set a “reasonable fee” for
expert witnesses who are expected to
be called as witnesses. Such a rea-
sonzble fee, however, “shall not
exceed the expert's customary hourly
or daily fee.” { emphasis added) Rule
125(f) I.R.C.P. By implication, a
“reasonable fee” may be less than the
expert’s “customary fee” and trial
courts are granted discretion to pre-
vent experts from exacling unreason-
able fees.

In determining what constitutes a
reasonable fee, Judge Bennett delin-
eated a set of criteria which he adopt-
ed from the Goldwater opinion,
Specifically, he used the following
criteria:

1. The witness’ area of expertise;

2. The education and training
that is required to provide the
expert insight which is sought;

3. The prevailing rates of other
comparably respected avail-
able experts;

4. The nature, quality and com-
plexity of the discovery
responses provided,

5. The fee actually being charged
to the party who retained the
expert;

8. Fees traditionally charged by
the expert on related matiers;

7. Any other factor likely to be of
assistance to the court in bal-
ancing the interests implicated
by Rule 26,

Jochims vs, Isuzu Motors, Ltd.,
supra, 141 ER.D. 495-6.

However, in the case of treating
physicians, the primary considera-
tion should be to replace the income
which the physician would have
earned had he or she not been taken
from his or her practice. This is
essentially criteria No. 6 in the
Jochims opinions. Furthermore, it is
the primary consideration in a docu-
ment entitled “Principles of
Cooperation," a recent agreement
by representatives of the ISBA and
the IMS. The Iowa Lawyer, Yol. 52
No. 1 at 8 (January 1992). This
agreement indicates that the physi-
cian has the right “. . . to expect rea-
sonable compensation for testimony
given as an expert or treating physi-

cian either by deposition or in court.
It 1s reasonable that the compensation

reflect the_time away from medical
practice . .. ” (emphasis added) /d. at
p.10.

The concept of compensating wit-
nesses from the lost time away from
their business is also one of the
parameters set forth in the Iowa
Code of Professional Responsibility.
DR 7-109(c)(2) precludes lawyers
from paying more than "reasonable
compensation” to a non-expert wit-
ness for their "loss of time in attend-
ing or testifying." If a treating physi-
cian testifies to opinions only devel-
oped prior to litigation, he or she is
considered a non-expert witness. Day
vs. Mcllrarh, 469 N.W.2d 676, 677
(Iowa 1991), Consequently, the real
measure of the doctor’s fee is
whether it is reasonable compensa-
tion for the doctor’s displacement
from his or her medical practice.

The Towa Medical Society con-
tends that doctors are not trying to
profit from their testimony. At
$500.00 per hour, any doctor should
be able to make a profit. The amount
of this fee not only demonstrates a
profit motive but a general lack of
recognition of the public duty to tes-
tify. For most witnesses it is a sacri-
fice to appear in court. The taxable
witness fee for a non-expert witness
is $10.00 per day plus mileage. Even
lawyers are required by their rules of
ethics to regularly volunteer their
time to the judicial system in order to
insure that everyone has access to the
courts, A doctor who charges $500.00
per hour for his or her testimony is
mocking those who make sacrifices to
insure that the judicial system contin-
ues to serve the public good.

Most importantly, the exorbitant

Continued on page 13

I recently attended a stress management seminar and discovered the cause of my stress is management.
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charges of doctors are only one
example of the rising cost of litiga-
tion.

The court in Anthony, supra at 45,
described this concern as follows:

Our citizens’ access to justice,
which is at the core of our con-
stitutional system of govern-
ment, is under serious siege.
Obtaining justice in this modern
era costs too much. The courts

are among our most treasured
institutions. And, if they are to
remain strong and viable, they
cannot sit idly by in the face of
attempis to loot the system.

The judicial system will continue
to be looted as long as counsel per-
mit doctors and others to do so. Too
often, counsel will pay exorbitant
fees in the vain hope that the doctor
will make concessions during their

depositions. It is hard to imagine a
doctor who charges $500.00 per hour
not knowing what testimony might
damage his client, Even if paying an
exorbitant fee is the “safe’ approach,
it is not the responsible one, If
lawyers are truly officers of the cout,
they must guard against those who
would take advantage of their posi-
tion as indispensable witnesses. O

RECENT INSURANCE CASES OF NOTE Continued from page 5

he was entitled to rely upon the doc-
trine of reasonable expectations. The
district court granted summary judg-
ment in favor of Allied, and the
Supreme Court affirmed. The Supreme
Court held that Telford was not a per-
son within the ordinary meaning of a
resident for purposes of the father’s
insurance policy, since the facts were
indisputable that he had intended to
make the military his career, he had
been married and had two children, he
was self-supporting, and did not return
to his parents’ home even after he sep-
arated from his wife. He had been
absent from his parents’ home for
approximately four years, and returned
10 the parents’ home only during the
period of his recuperation from his
accident injuries, at which time he
again left, The court specifically found
no intent to maintain a permanent resi-
dency with the parents.

2. Nassen v. National States
Insurance Co., __ NW.2d __ (Iowa
1992); No, 91-880.

This case involves allegations of
breach of contract, bad faith, fraundulent
misrepresentation, and punitive dam-

ages. Defendant National States issues
a nursing home insurance policy.
Thereafter, plaintiff was hospitalized
briefly with uncontrolled diabetes and
mild dementia, and upon her release
from the hospital she

ordered remittitur of the $40,000 fraud
verdict, but upheld the remainder of
the verdicts. Both plaintiff and defen-

dant cross-appealed.
The Supreme Court affirmed, but

was then admitted to a
nursing home. The poli-
¢y was issued in April of
1988 and the plaintiff
went into a nursing horme
in June, 1988, Upon sub-
mission of a claim under
the policy for nursing
home expenses, National
States refused to respond
to the claims, and when
contacted by plaintiff’s
attorney who in turn con-
tacted National States,
plaintiff’s premium for
the policy was returned
and the policy purported-
ly was rescinded, effec-

“UHY CAN'T HE JUST RULE. ON THEIR
OBIECTIONS JLIKE ANYONE ELSE 2

tive the date of issuance.

The jury returned a $43,800 verdict for
breach of contract; $40,000 verdict for
bad faith; $40,000 verdict for fraudu-
lent misrepresentation; and $500,000
in punitive damages. The trial court

noted that claims of bad faith and
fraud overlap because the acts consti-
tuting fraud would have produced

Continued on page 14
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identical consequences to those as
alleged under bad faith. The
Supreme Court also affirmed the trial
court’s giving of instructions on the
bad faith claim allowing the jury to
award damages for emotional dis-
tress and for economic loss resulting
from premature dissipation of plain-
tiff’s assets and rejected the argu-
ment that the verdict, even though
high, was the result of passion or
prejudice. The Supreme Court also
affirmed the awarding of punitive
damages on the evidence, but reject-
ed the plaintiff’s argument that inter-
est on the punitive damage award
should run from the date of the filing
of the petition,

3, LeMars Mutual Insurance
Co. v. Farm & City Insurance Co,,
_ N.W2d__ (Iowa 1992); No. 91-1408,

This suit between insurers arose
out of a serious car accident caused
by the fault of Farm & City’s insured
who was driving his father’s automo-

bile which was insured by Allied

Insurance Group, upon which an
umbrella policy had been issued by
LeMars. Allied paid its full limits of
$300,000, and LeMars paid
$150,000 from its umbrella policy,
but Farm & City did not contribute
towards settlement. LeMars then
brought suit against Farm & City for
contribution and the district court
found in favor of LeMars, holding
that it had a true excess policy and
the Farm & City policy was a prima-
ry policy which was required to be
paid before contribution by the
umbrella insurer. On appeal, the
Supreme Court affirmed holding that
a primary insurance provider cannot
hide behind an excess insurance
clause in its “other insurance” provi-
sion. The primary insurance policy
must be exhausted before the
umbrella policy may be reached for
payment of settlement damages.

4. Webb v. American Family
Musual Insurance Co., _ NW2d __
(Towa 1992); No. 91-869.

This case involved construction
of a homeowner’s insurance policy.
Plaintiffs had built a home upon a
campground which they owned, and
insured it with American Family.
Plaintiff husband and wife went
through a dissolution and plaintiff
husband was ordered to pay plaintiff
wife $50,000 in cash within 60 days
of the decree. After the dissolution
and before payment of the property
settlement, the house burned.
Plaintiffs submitted a detailed proof
of loss claiming that plaintiff hus-
band lost $88,530.64 in the fire,
After investigation, American
Family rejected the claim, citing
arson by plaintiff husband and fraud
in the proof of loss due to misrepre-
sentation of the extent of the person-
al property lost in the fire, Plaintiffs
sued American Family to enforce the
policy and prior to trial the court
ruled that plaintiff wife could not
recover as an innocent co-insured if
the verdict by the jury invalidated the
policy as a result of plaintiff hus-
band’s fraudulent actions concerning
his proof of loss. The jury found that
there had been fraud in the proof of
loss and denied recovery. The Court
of Appeals reversed, finding that the
plaintiff husband’s misrepresenta-
tions were not material as a matter of
law. Upon further review, the
Supreme Court vacated the Court of
Appeals’ decision and affirmed the
district court judgment,

The Supreme Court found that
plaintiffs’ motion for directed verdict
was properly denied, since there was
sufficient evidence which existed
from which a jury could find that
plaintiff husband intentionally mis-
represented the extent of personal
property destroyed and that that mis-
representation was material. The

court also affirmed the jury’s finding
that the whole policy was void
because of plaintiff husband’s mis-
representation of material facts since
the clear meaning of the policy bars
recovery for all insureds when the
policy is void by the acts of any
insured.

January 1993 Cases:

1. Felder v. State Farm Mutual
Auto Insurance Co., _ N.W.2d _
(Towa 1993); No. 91-1597.

This case involves interpretation
of an automobile insurance policy
regarding what constitutes “property
damage.” State Farm issued a policy
to Ben, whose fault caused serious
injuries to Felder. Felder recovered
the policy limits of $100,000 for his
“bodily injury,” and then made claim
under the property damage coverage
for additional recovery alleging that
the personal injury recovery did not
cover his diminution of assets by
virtue of payment for expenses
beyond those covered by the person-
al injury provisions, and his family
claimed that its loss of consortium
claim was also “property damage”
within the terms of the State Farm
policy. The Supreme Court affirmed
the district court’s finding that nei-
ther “loss of consortium” or
“diminution of assets” claims were
covered by the property damage pro-
visions of the State Farm policy. The
court noted that while the policy
defined “bodily injury,” it provided
no definition for the term “property
damage.” The court distinguished its
recognition of consortium claims in
dram shop cases as “property
claims,” holding that it did not
believe consortium claims constitute
property damage for purposes of an

Continued on page 15
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automobile liability policy if those
claims arise solely out of a personal
injury. The court found that to hold
otherwise would result in two sepa-
rate coverages providing for the
same loss.

2. Dessel v. Farm & City
Insurance Co., _ NW, 2d __ (lowa
1993); No. 92-292.

Plaintiff while driving his motor-
cycle hif a milk truck resulting in
serious injuries. Plaintiff settled with
the driver of the milk truck, but that
settlement did not cover the amount
of his damages. His motorcycle had
no underinsured motorist coverage,
but a policy issued by Farm & City
upon plaintiff’s pickup truck did
contain underinsured coverage.
Plaintiff claimed $20,000 coverage
under his pickup truck policy, and
Farm & City denied the claim
because the truck policy contained a
“owned but not insured” exclusion.
The district court upheld that denial.
The Supreme Court in affirming that
denial held that unlike uninsured
motorist cases in which recognition
of the exclusion would fully deny the
insured coverage for injuries sus-
tained, the “owned but not insured”
exclusion is valid in an underinsured
motorist policy.

3. Grinnell Mutual Reinsurance
Co. v. Employers Mutual Casualty

Company, __ NW.2d __ (Towa 1993);
No. 91-1983.

A student of the Grinnell-
Newburg school district was injured
when she jumped from a bus set in
motion by a fellow student. The two
students were on a field trip under
the supervision of a district teacher.
The injured student and her parents
sued the district and the teacher. The
district was covered under a standard
vehicle policy issued by Grinnell and
a business protection policy issued
by Employers. Grinnell defended
and settled the case; Employers
refused to participate in defense or
settlement, and denied coverage.
After settlement, Grinnell filed a
petition for declaratory judgment
against Employers, as well as a suit
for contribution secking 50% of the
costs of defense and settlement. The
district court entered judgment in
favor of Grinnell, finding that non-
vehicle-related acts by the district in
failing to properly supervise students
or promulgate and enforce reason-
able safety rules regarding bus load-
ing constituted negligence and was a
proximate cause of the student’s
injuries. The Supreme Court
affirmed. The only issue upon appeal
was whether the motor vehicle
exclusion in Employers’ business
protection policy had been correctly
applied by the district court. The

Supreme Court found that the district
court had correctly determined that
the district’s negligent supervision
regarding negligent loading of the
bus was not vehicle related and was
or could be found to be a proximate
cause of the student’s injuries.
Therefore, the negligence alleged by
the student was covered under the
general liability policy; the district’s
negligent supervision of the students
was not vehicle related. O

“Have You... -
marked your calendar
so you'll not forget
the IDCA Annual Meeting
begins on WEDNESDAY
this year ?

OCTOBER 6,7 & 8

THE FORENSIC ACCOUNTAN T Continued from page 6

economists and doctors to support
their cases and, if necessary, provide
expert testimony. Forensic accoun-
tants can be utilized to determine the
value of a business, the impact an
event had on a business or to investi-

gate the paper trail left by financial
fraud; and, to provide testimony as fo
his or her findings. Attorneys want to
win and have learned that experi-
enced forensic accounting profession-
als can enhance their preparation and

presentation for litigation. That’s why
smart lawyers keep taking us to

court. T

Mr, Cramer is Managing pariner in Cremers, Holtzbauver &
Associates P.C; Member AICPA SEC Division of Firms,
Towa Society of CPAs and National Association of
Forensic Accountant; 1239 73rd Street, Suite A » Des Moines,
1A 50311 +515-274- 4864



FROM THE EDITORS

Juries are supposed to decide cases without reference to insurance, We all know this is a pipedream. It is a fre-
quent occurrence for jurors to explain their actions by indicating, “we figured the defendant’s insurance company
would take care of it.” In the past, defense counsel have accepted this practice as an inevitable fact of life for
which there was no acceptable remedy. For instance, an instruction that the jury should disregard the presence of
insurance, would surely act to confirm their beliefs, if only subconsciously, that the defendant won’t have to per-
sonally pay the verdict they render. Defense counsel have always viewed silence as being preferable to the waving
of such a red flag. Consequently, we accept the intrusion of insurance into the jury room and do nothing.

We believe there is a practical solution to this problem. Juries should be instructed that the defendant has no
insurance to pay their verdict. Such an instruction would obviously deter the jury from acting on their suspicions
concerning the existence of insurance.

Any objection that such an instruction would sanction a misstatement of fact can be answered in three ways.
First, if the choice is between jury verdicts in contradiction to the law, or honest verdicts resulting from a dishon-
est instruction, the later result is preferable. Second, lawyers and courts constantly mislead and misinform juries to
insure that only admissible evidence is received and considered. A misstatement of fact to insure compliance with
the law is no less acceptable. And finally, the instruction to be given can be formulated so that no actual misstate-
ment of fact is made. The following is suggested as such an instruction;

The defendant has no insurance coverage which
is relevant to any damages you may award,

Such an instruction should work to achieve the desired result without actually misleading the jury.
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