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lowa Defense Counsel Association
50t Annual Meeting & Seminar
September 18 — 19, 2014
West Des Moines Marriott e West Des Moines, lowa
Approval for 14.0 State CLE Hours (Includes 2.0 Ethics Hours) Activity Number 148269
Approval for 5.50 Federal CLE Hours

Time Wednesday, September 17, 2014 Location
3:00 — 4:00 p.m. IDCA Executive Committee Meeting Boardroom A
4:00 — 6:00 p.m. IDCA Board of Directors Meeting Boardroom A
6:00 — 7:30 p.m. IDCA Board Dinner Concord D
8:00 p.m IDCA Hospitality Suite Open, Hosted by Young Lawyers Committee. West Des Moines Marriott

Sponsored by Nyemaster Goode, PC

Room 917




7:00 a.m. —5:15 p.m.

Thursday, September 18, 2014

Registration Open

Location

Concord Foyer

7:00 a.m.-7:45 a.m.

Exhibitor Set-Up

Concord Foyer

7:00 a.m. — 8:00 a.m.

Continental Breakfast

Concord Foyer

7:45 a.m. —5:15 p.m.

Exhibits Open

Concord Foyer

1.0 Ethics hours
1.0 State CLE
1.0 Federal CLE

8:00 — 8:15 a.m. Welcome & Opening Remarks Grand Ballroom
Session: Ethics Pitfalls: Forewarned is Forearmed
Todd Scott, Minnesota Lawyers Mutual Insurance Co., Minneapolis, MN

8:15 -9:15 a.m. Grand Ballroom

9:15 - 10:00 a.m.

Session: Anatomy of a Hoax
Jim Cooney, Womble Carlyle Sandbridge & Rice, LLP, Charlotte, NC

0.75 State CLE

Grand Ballroom

10:00 — 10:30 a.m.

Session: Local Counsel and Young Lawyers: The Ins and Outs of Being Second Chair,
Connie Alt, Shuttleworth & Ingersoll PLC, Cedar Rapids, IA

0.5 State CLE
0.5 Federal CLE

Grand Ballroom

10:30 — 10:45 a.m.

Networking Break with Exhibitors, Sponsored by Thomson Rueters and Hopkins and Huebner, P.C.

Concord Foyer




10:45 - 11:30 a.m.

Session: Orthopedics 101
Kary Schulte, M.D., Des Moines Orthopedic Surgeons, P.C., West Des Moines, IA

0.75 State CLE

Grand Ballroom

11:30 a.m. — 12:00 p.m.

Session: Understanding the Process of Further Review
Justice Mansfield, lowa Supreme Court, Des Moines, IA

0.5 State CLE

Grand Ballroom

12:00 — 1:00 p.m.

Exhibits Open
Lunch on Own

Concord Foyer
Two Rivers Grill,
located in the hotel restaurant

12:00 — 1:00 p.m.

Past Presidents Lunch

Boardroom A

1:00 — 1:45 p.m.

Session: Looking Back, Looking Forward: Past Presidents Panel

Robert Allbee, Ahlers & Cooney, P.C., West Des Moines, IA;

Allan Fredregill, Heidman Law Firm, Sioux City, IA;

Sharon Greer, Cartwright Druker & Ryden, Marshalltown, IA;

Greg Lederer, Lederer Weston Craig, P.L.C., Cedar Rapids, IA; and

Jaki Samuelson, Whitfield & Eddy, PLC, Des Moines, IA.

Moderator: Ben Weston, Lederer Weston Craig, P.L.C., West Des Moines, IA

0.75 State CLE

Grand Ballroom

1:45—2:15 p.m.

CASE LAW UPDATES
Contracts/Commercial Case Law Update
John Lande, John Lande, Dickinson, Mackaman, Tyler & Hagen, Des Moines, IA

Employment/Civil Procedure Case Law Update
Joshua J. Mcintyre, Lane & Waterman LLP, Davenport, IA

Torts/Negligence Case Law Update
Abhay Nadipuram, Lederer Weston Craig PLC, Cedar Rapids, 1A

0.5 State CLE

Grand Ballroom




CONCURRENT SESSIONS

Session: Lawyers Don’t Retire, Do They? A Strategic Look at Law Firm Succession Planning
and Law Practice Management

2:15 - 3:15 p.m. Alan Olson, Altman Weil, Inc., Milwaukee, WI Grand Ballroom
1.0 State CLE
Session: Jury Selection Tips for Young (and Not-So-Young) Lawyers
William Kanasky, Ph.D., Courtroom Sciences, Inc., Irving, Texas

2:15 - 3:15 p.m. 1.0 State CLE Boardroom A
1.0 Federal CLE

3:15 - 3:30 p.m. Networking Break with Exhibitors, Sponsored by Courtroom Sciences, Inc. Concord Foyer
Session: Corporate Representative Depositions: Planning and Practice Makes Perfect
Marlo Orlin Leach, Gonzalez Saggio & Harlan LLP, Atlanta, GA

3:30 — 4:15 p.m. Grand Ballroom
0.75 State CLE
0.75 Federal CLE
Session: Thompson v. Kaczynski: A Five-Year Report Card

4:15 - 5:15 p.m. Kevin Reynolds, Whitfield & Eddy, PLC, Des Moines, 1A Grand Ballroom
1.0 State CLE

5:30 p.m. Board Shuttle Transportation to Jasper Winery Hotel Lobby

Shuttles depart at 5:40 p.m.




6:00 — 8:45 p.m. IDCA 50" Anniversary Celebration Dinner Jasper Winery
8:45 b.m Board shuttles for transportation back to the West Des Moines Marriott
4o pm. Shuttles depart at 8:55 p.m.
9:15 p.m. IDCA Hospitality Suite Open, Hosted by Young Lawyers Committee and Sponsored by Exponent e D(Esolz)/lr(])qlr;els?Marrlott

Friday, September 19, 2014

Location

7:00 a.m. — 3:00 p.m.

Registration Open

Concord Foyer

7:00 — 8:00 a.m.

Continental Breakfast

Concord Foyer

7:00 a.m. — 1:15 p.m.

Exhibits Open

Concord Foyer

Session: Legislative Update & Annual Meeting
Scott Sundstrom, Nyemaster Goode, PC, Des Moines, IA

8:00 — 8:30 a.m. Grand Ballroom
0.5 State CLE
Session: Ethics: It’s What You Do When No One Is Looking
Justice Michael Streit, Ahlers & Cooney, P.C., Des Moines, |A

8:30 — 9:30 a.m. Grand Ballroom

1.0 Ethics
1.0 State CLE
1.0 Federal CLE




9:30 — 10:15 a.m.

Session: It Can Happen, Even In lowa: Current Trends in Bad Faith Litigation
Michael Aylward, Morrison Mahoney LLP, Boston, MA

0.75 State CLE

Grand Ballroom

10:15 - 10:30 a.m.

Networking Break with Exhibitors, Sponsored by EMC Insurance Companies

Concord Foyer

CONCURRENT SESSIONS

10:30 a.m. — 12:00 p.m.

Session: Successfully Challenging the Plaintiff Reptile Theory
William Kanasky, Ph.D., Courtroom Sciences, Inc., Irving, Texas

1.5 State CLE

Grand Ballroom

10:30 — 11:15 a.m.

Session: Workers’ Compensation: An Update on Current Trends
Theresa Davis, Shuttleworth & Ingersoll PLC, Cedar Rapids, IA;
Paul McAndrew, Paul McAndrew Law Firm, PLLC, Coralville, IA

0.75 State CLE

Boardroom A

11:15 a.m. —12:00 p.m.

Session: Employment Law Update: What is New, What is Interesting
Magistrate Judge Adams, Southern lowa District, Davenport, I1A

0.75 State CLE
0.75 Federal CLE

Boardroom A

12:00 — 1:00 p.m.

Exhibits Open

Lunch on Own

New Members and Young Lawyers Lunch
Defense Update Board of Editors Lunch Meeting

Concord Foyer
Restaurant in Hotel
Salon C
Boardroom B

1:00 — 1:15 p.m.

Session: DRI Update

Philip Willman, DRI Mid-Region Representative;
J. Michael Weston, DRI President; and

Sharon Greer, DRI State Representative

0.25 State CLE

Grand Ballroom




Session: Leveraging Technology for Optimal Outcomes in Discovery
Connie Martin, Advantage Litigation, Minneapolis, MN; and
Phil Burian, Simmons Perrine Moyer Bergman PLC, Cedar Rapids, IA

1:15-1:45 p.m. Grand Ballroom
0.5 State CLE
0.5 Federal CLE

1:15 p.m. Exhibitor Tear-Down Concord Foyer

Session: Social Media: Perils and Pitfalls

1:45 — 2:30 p.m. Marie Trimble, Gordon & Rees LLP, San Francisco, CA Grand Ballroom
0.75 State CLE
Session: What Can lowa Lawyers and Law Firms do to Recruit and Retain Diverse Attorneys?:
Meeting the Challenge is Easier Than You Think

2:30 — 3:15 p.m. Douglas Burrell, Drew Eckl & Farnham, LLP, Atlanta, GA Grand Ballroom
0.75 State CLE
Session: Unraveling Technical Problems: Some Practical Solutions

3:15 — 3:45 p.m, Sam Perlmutter, Exponent, Inc., Chicago, IL Grand Ballroom

0.5 State CLE




2013 — 2014 IDCA Officers and Directors

PRESIDENT

James P. Craig

Lederer Weston Craig, P.L.C.
118 Third Avenue

Cedar Rapids, IA 52406

Ph: (319) 365-1184
jcraig@Iwclawyers.com

PRESIDENT-ELECT

Christine L. Conover

Simmons Perrine Moyer Bergman
PLC

115 Third Street S.E., Suite 1200
Cedar Rapids, 1A 52401-1266

Ph: (319) 366-7641
cconover@simmonsperrine.com

SECRETARY

Noel K. McKibbin

West Des Moines, IA 50266
nmckibbin@outlook.com

TREASURER

Michele Hoyne

Farm Bureau Mutual Insurance
Company

5400 University

West Des Moines, 1A 50266
Michele.Hoyne@fbfs.com

BOARD OF DIRECTORS

District | = 2014

Andrew F. Van Der Maaten
Anderson Wilmarth Van Der
Maaten & Belay

212 Winnebago Street
Decorah, |1A 52101-0450

Ph: (563) 382-2959
vandermaaten@andersonlaw-
decorah.com

District Il = 2015

Joel T.S. Greer

Cartwright Druker & Ryden
112 West Church Street
Marshalltown, 1A 50158
Ph: (641) 752-5467
joel@cdrlaw.com

District Il = 2014

Rene' Charles Lapierre

Klass Law Firm, L.L.P.

4280 Sergeant Road, Suite 290
Sioux City, 1A 51106

Ph: (712) 252-1866
lapierre@klasslaw.com

District IV — 2015

Joseph D. Thornton

Smith Peterson Law Firm, LLP
35 Main Place Suite 300
Council Bluffs, IA 51502

Ph: (712) 328-1833
jdthornton@smithpeterson.com

District V —2016

Mark J. Wiedenfeld
Wiedenfeld & McLaughlin LLP
8400 Hickman Road

Des Moines, IA 50325-4320
Ph: (515) 278-9900
mjw@8400law.com

District VI — 2015

Theresa C. Davis
Shuttleworth & Ingersoll PLC
115 3rd Street Suite 500
Cedar Rapids, 1A 52406-2107
Ph: (319) 365-9461
tcd@shuttleworthlaw.com

District VII — 2016

Diane M. Reinsch

Lane & Waterman

220 N. Main Street, Suite 600
Davenport, IA 52801

Ph: (563) 324-1616
dreinsch@I-wlaw.com

District VIII — 2016

Michael J. Moreland

Harrison, Moreland & Webber,
P.C.

129 West 4th Street

Ottumwa, IA 52501

Ph: (641) 682-8326
mmoreland@hmmw.com

AT-LARGE

2016

Lisa A. Simonetta

EMC Insurance Companies
717 Mulberry Street

Des Moines, 1A 50303-0712
Ph: (515) 345-2776
lisa.a.simonetta@EMCins.com

2014

Kami L. Holmes

Grinnell Mutual Reinsurance
Company

4215 Highway 146, PO Box 790

Grinnell, IA 50112
Ph: (641) 269-8605
kholmes@gmrc.com

2014

William H. Roemerman

Crawford Sullivan Read &
Roemerman PC

1800 1st Avenue NE, Suite 200
Cedar Rapids, 1A 52402

Ph: (319) 364-0171
wroemerman@crawfordsullivan.co
m

2014

Richard K. Whitty

O'Connor & Thomas, P.C.
700 Locust Street, Suite 200
Dubuque, 1A 52001

Ph: (563) 557-8400
rwhitty@octhomaslaw.com

2015

Kevin M. Reynolds

Whitfield & Eddy, PLC

317 Sixth Avenue, Suite 1200
Des Moines, |IA 50309-4195
Ph: (515) 288-6041
reynolds@whitfieldlaw.com

YOUNG LAWYERS
Benjamin M. Weston

Lederer Weston Craig, P.L.C.
118 Third Avenue

Cedar Rapids, 1A 52406

Ph: (319) 365-1184
bweston@Ilwclawyers.com

DRI STATE REPRESENTATIVE
Sharon S. Greer

Cartwright Druker & Ryden

112 West Church Street
Marshalltown, IA 50158

Ph: (641) 752-5467
sharon@cdrlaw.com

PAST PRESIDENT

Bruce L. Walker

Phelan Tucker Mullen Walker
Tucker & Gelman LLP

321 East Market Street

lowa City, I1A 52244

Ph: (319) 354-1104
walker@ptmlaw.com

EXECUTIVE DIRECTOR

Heather Tamminga, CAE

lowa Defense Counsel Association
1255 SW Prairie Trail Parkway
Ankeny, 1A 50023

Ph: (515) 244-2847
staff@iowadefensecounsel.org
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PAST PRESIDENTS

*Edward F. Seitzinger, 1964 — 1965 *Herbert S. Selby, 1980 — 1981 Charles E. Miller, 1995 — 1996
*Frank W. Davis, 1965 — 1966 L.R. Voigts, 1981 — 1982 Robert A. Engberg, 1996 — 1997
*D.J. Goode, 1966 — 1967 Alanson K. Elgar (Hon.), 1982 — 1983 Jaki K. Samuelson, 1997 — 1998
*Harry Druker, 1967 — 1968 *Albert D. Vasey (Hon.), 1983 Mark L. Tripp, 1998 — 1999

*Philip H. Cless, 1968 — 1969 *Harold R. Grigg, 1983 — 1984 Robert D. Houghton, 1999— 2000
*Philip J. Willson, 1969 — 1970 *Raymond R. Stefani, 1984 — 1985 Marion L. Beatty, 2000 — 2001
*Dudley J. Weible, 1970 — 1971 Claire F. Carlson, 1985 — 1986 Michael W. Ellwanger, 2001 — 2002
Kenneth L. Keith, 1971 — 1972 David L. Phipps, 1986 — 1987 J. Michael Weston, 2002 — 2003
Robert G. Allbee, 1972 — 1973 Thomas D. Hanson, 1987 — 1988 Richard G. Santi, 2003 — 2004
*Craig H. Mosier, 1973 — 1974 Patrick M. Roby, 1988 — 1989 Sharon Greer, 2004 — 2005

*Ralph W. Gearhart, 1974 — 1975 *Craig D. Warner, 1989 — 1990 Michael W. Thrall, 2005 — 2006
*Robert V.P. Waterman, 1975 — 1976 Alan E. Fredregill, 1990 — 1991 Mark S. Brownlee, 2006— 2007
*Stewart H.M. Lund, 1976 — 1977 David L. Hammer, 1991 — 1992 Martha L. Shaff, 2007 — 2008
*Edward J. Kelly, 1977 — 1978 John B. Grier, 1992 — 1993 *Megan M. Antenucci, 2008 — 2009
*Don N. Kersten, 1978 — 1979 Richard J. Sapp, 1993 — 1994 James A. Pugh, 2009 — 2010
Marvin F. Heidman, 1979 — 1980 Gregory M. Lederer, 1994 — 1995 Stephen J. Powell, 2010 — 2011

Gregory G. Barntsen, 2011 — 2012
Bruce L. Walker, 2012 — 2013

IOWA DEFENSE COUNSEL FOUNDERS AND OFFICERS

* Edward F. Seitzinger, President
* D.J. Fairgrave, Vice President
*Frank W. Davis, Secretary
Mike McCrary, Treasurer
William J. Hancock
* Edward J. Kelly

*Paul D. Wilson

* Deceased



EDWARD F. SEITZINGER AWARD RECIPIENTS

In 1988 Patrick Roby proposed to the board, in Edward F. Seitzinger's absence, that the IDCA honor Ed as a founder and
first president of IDCA and for his continuous, complete dedication to IDCA for its first 25 years by authorizing the Edward
F. Seitzinger Award, dubbed “The Eddie Award.” This award is presented annually to the IDCA Board member who
contributed most to IDCA during the year. It is considered IDCA’s most prestigious award.

1989 John (Jack) B. Grier 2001 James Pugh

1990 Richard J. Sapp 2002 Michael Thrall

1991 Eugene B. Marlett 2003 Brent Ruther

1992 Herbert S. Selby 2004 Michael Thrall
*1992 Edward F. Seitzinger 2005 Christine Conover
1993 DeWayne E. Stroud 2006 Megan M. Antenucci
1994 Marion L. Beatty 2007 Michael Thrall

1995 Robert D. Houghton 2008 Noel K. McKibben
1996 Mark. L. Tripp 2009 Martha L. Shaff
1997 David L. Phipps 2010 Gerald D. Goddard
1998 Gregory M. Lederer 2011 Gregory A. Witke
1999 J. Michael Weston 2012 Kevin M. Reynolds
2000 Sharon Soorholtz Greer 2013 Gregory G. Barntsen

*First Special Edition “Eddie” Award

ROBERT M. KREAMER AWARD FOR PUBLIC SERVICE RECIPIENTS

This Public Service Award is given to Senators, Representatives, or Judges that have helped IDCA achieve their
legislative goals for the year. In 2011, the IDCA voted unanimously to change the name of this award to the Robert M.
Kreamer Award, in honor and recognition of IDCA’s long-standing executive director and lobbyist.

2004 Rep. Kraig Paulson

2004 Sen. Maggie Tinsman

2006 Honorable Louis Al Lavorato, Chief Justice, lowa Supreme Court
2010 Sen. Robert M. Hogg

2011 Robert M. Kreamer

2013 Rep. Chip Baltimore

MERITORIOUS SERVICE AWARD RECIPIENTS

The Meritorious Service Award (formerly the Lifetime Award) is bestowed upon IDCA members whose longstanding
commitment and service to the lowa Defense Counsel Association has helped to preserve and further the civil trial system
in the State of lowa.

Leroy R. Voights
Alanson K. Elgar
Raymond R. Stefani
Robert G. Allbee
2004 Herbert S. Selby
2012 Philip Willson
2013 Alan E. Fredregill



NEW MEMBERS

Please welcome the following new members admitted to the
lowa Defense Counsel Association since September 2013.

Clay W. Baker

Aspelmeier, Fisch, Power, Engberg & Helling, PLC
321 North Third Street

Burlington, IA 52601

Ph: (319) 754-6587

cbaker@seialaw.com

Adam P. Bates

Peddicord, Wharton, Spencer, Hook, Barron & Wegman, LLP
6800 Lake Drive, Suite 125

West Des Moines, |IA 50266

Ph: (515) 243-2100

adam.bates@peddicord-law.com

Scot L. Bauermeister
Fitzgibbons Law Firm, LLC

108 North 7th Street

PO Box 496

Estherville, IA 51334

Ph: (712) 362-7215
sbhauer@fitzgibbonslawfirm.com

Adam Brown

United Fire Group

118 Second Avenue SE
Cedar Rapids, 1A 52401

Ph: (319) 399-5715
abrown@unitedfiregroup.com

James Bryan

Law Offices of Daniel P. Hanson
7131 Vista Drive

West Des Moines, |IA 50266

Ph: (515) 221-3661
jbryan@travelers.com

Douglas K. Burrell

Drew Eckl & Farnham, LLP
880 West Peachtree Street
PO Box 7600

Atlanta, GA 30357

Ph: (404) 885-1400
dburrell@deflaw.com

Lisa Caraway

United Fire Group

118 Second Avenue SE

Cedar Rapids, 1A 52401

Ph: (319) 286-2645
Icaraway@unitedfiregroup.com
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NEW MEMBERS

Mike Carmoney
Carmoney Law Firm PLLC
1163 24th Street, Suite 200
Des Moines, IA 50311

Ph: (515) 277-6550
mike@carmoneylaw.com

Sydney Conrad

EMC Insurance Companies
717 Mulberry Street

Des Moines, 1A 50309

Ph: (515) 345-2079
sydney.a.conrad@emcins.com

Sue DeBord

United Fire Group

118 Second Avenue SE
Cedar Rapids, 1A 52401

Ph: (866) 332-8188
sdebord@unitedfiregroup.com

Ryland L. Deinert

Klass Law Firm, LLP

4280 Sergeant Road, Suite 290
Sioux City, 1A 51106

Ph: (712) 252-1866 ext 249
deinert@klasslaw.com

Apryl M. DeLange

Hopkins & Huebner, P.C.

2700 Grand Avenue, Suite 111
Des Moines, IA 50312

Ph: (515) 697-4228
adelange@hhlawpc.com

Jon HP Foley

Nyemaster Goode, PC

1416 Buckeye Avenue, Suite 200
Ames, IA 50010

Ph: (515) 956-3921
jhpfoley@nyemaster.com

Katie L. Frank

Elderkin & Pirnie, P.L.C.

316 2nd Street SE, Suite 124
PO Box 1968

Cedar Rapids, 1A 52406

Ph: (319) 362-2134
kfrank@elderkinpirnie.com

Anthea Galbraith

Betty, Neuman & McMahon, PLC
1900 E. 54th Street

Davenport, 1A 52807

Ph: (563) 326-4491
atg@bettylawfirm.com
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NEW MEMBERS

Gary D. Goudelock

City of Des Moines, Legal Department
400 Robert D. Ray Drive

Des Moines, IA 50309

Ph: (515) 283-4072
gdgoudelock@dmgov.org

Alex E. Grasso

Cartwight, Druker & Ryden
112 West Church Street
Marshalltown, IA 50158
Ph: (641) 752-5467
alex@cdrlaw.com

Sarah Grotha

Gislason & Hunter, L.L.P.
317 6th Avenue, Suite 1400
Des Moines, |IA 50309

Ph: (515) 244-6199
sgrotha@gislason.com

Douglas A. Haag
Patterson Law Firm, LLP
505 5th Avenue, Suite 729
Des Moines, IA 50309

Ph: (515) 283-2147
dhaag@pattersonfirm.com

Margaret Hanson

Davis Brown Law Firm

215 10th Street, Suite 1300

Des Moines, |IA 50309

Ph: (515) 288-2500
maggiehanson@davisbrownlaw.com

McKenzie R. Hill

O'Connor & Thomas, P.C.
700 Locust Street, Suite 200
Dubuque, 1A 52001

Ph: (563) 557-8400 ext. 222
mhill@octhomaslaw.com

Mark P.A. Hudson
Shuttleworth & Ingersoll, PLC
115 Third Street SE, Suite 500
Cedar Rapids, IA 52401

Ph: (319) 365-8564
mph@shuttleworthlaw.com

Desiree Kilburg

Elderkin & Pirnie, P.L.C.
316 2nd St S.E., Suite 124
Cedar Rapids, 1A 52401

Ph: (319) 362-2137
dkilburg@elderkinpirnie.com
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NEW MEMBERS

Jaynell Knoer

EMC Insurance Companies
PO Box 884

Des Moines, IA 0

Ph: (515) 345-7385
jaynell.m.knoer@emcins.com

Brian Kramer

EMC Insurance Companies
PO Box 884

Des Moines, IA 0

Ph: (515) 345-2733
brian.k.kramer@emcins.com

Peter D. Lahn

Grinnell Mutual Reinsurance Company
4215 Highway 146, PO Box 790
Grinnell, IA 50112

Ph: (641) 269-8332

plahn@gmrc.com

Anthony P. Lamb

Klass Law Firm, LLP

4280 Sergeant Rd, Suite 290
Sioux City, 1A 51106

Ph: (712) 252-1866
lamb@klasslaw.com

William H. Larson

The Klass Law Firm, LLP

4280 Sergeant Road, Suite 290
Sioux City, 1A 51106

Ph: (712) 252-1866
larson@klasslaw.com

Brandon W. Lobberecht

Betty Neuman & McMahon PLC
1900 E. 54th Street

Davenport, 1A 52807

Ph: (563) 326-4491
bwl@bettylawfirm.com

Kelsey AW Marquard

Lane & Waterman LLP

220 North Main Street, Suite 600
Davenport, IA 52801

Ph: (563) 324-3246
kmarquard@I|-wlaw.com

Andrea D. Mason

Lane & Waterman LLP

200 North Main Street, Suite 600
Davenport, 1A 52801

Ph: (563) 324-3246
amason@I-wlaw.com
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NEW MEMBERS

Joshua J. Mcintyre

Lane & Waterman LLP

220 North Main Street, Suite 600
Davenport, IA 52801

Ph: (563) 324-3246
imcintyre@I-wlaw.com

Amanda R.N. Motto
Hopkins & Heubner

100 East Kimberly Road
Davenport, IA 52806
Ph: (563) 445-2250
amotto@hhlawpc.com

Abhay Nadipuram

Lederer Weston Craig PLC

118 Third Avenue SE, Suite 700
Cedar Rapids, 1A 52406

Ph: (319) 365-1184
anadipuram@lwclawyers.com

Matthew J. Nagle

Lynch Dallas, P.C.

526 Second Avenue S.E.
PO BOX 2457

Cedar Rapids, IAO

Ph: (319) 365-9101
mnagle@lynchdallas.com

Brent O'Malley

EMC Insurance Companies

2322 E. Kimberly Road, Suite 265N
Davenport, IA 52807

Ph: (563) 441-3301
brent.b.omalley@emcins.com

Tim Otten

EMC Insurance Companies
PO Box 884

Des Moines, IA 0

Ph: (515) 345-2422
tim.l.otten@emcins.com

Laura J. Parrish

Miller, Pearson, Gloe, Burns, Beatty & Parrish, PLC
301 West Broadway

Decorah, 1A 52101

Ph: (563) 382-4226
Iparrish@millerlawdecorah.com

David Peters

Grinnell Mutual Reinsurance Company
4215 Highway 146, PO Box 790
Grinnell, IA 50112

Ph: (641) 236-2829
dpeters@gmrc.com

Paul M. Powers
Betty, Neuman & McMahon, PLC
1900 East 54th Street
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NEW MEMBERS

Davenport, 1A 52807
Ph: (563) 326-4491
pmp@bettylawfirm.com

Michelle Rodemyer

Hopkins & Huebner, P.C.

2700 Grand Avenue, Suite 111
Des Moines, |IA 50309

Ph: (515) 697-4274
mrodemyer@hhlawpc.com

James W. Russell
Wiedenfeld & McLaughlin LLP
8400 Hickman Avenue

Des Moines, IA 50325

Ph: (515) 278-9900
james@8400law.com

Robert K. Sexton

Jake Shanle

United Fire Group

118 Second Avenue SE
Cedar Rapids, IA 52401

Ph: (319) 399-5623

jshanle @unitedfiregroup.com

John Terpstra

Grinnell Mutual Reinsurance Company
4215 Highway 146, PO Box 790
Grinnell, IA 50112

Ph: (641) 269-8117
jterpstra@gmrc.com

Lu Ann White

Russell & White, LLP

5525 Merle Hay Road, Suite 305
Johnston, IA 50131

Ph: (515) 278-1590
lawhite@russellandwhitelaw.com

Martha Wilson

EMC Insurance Companies
PO Box 884

Des Moines, IA 0O

Ph: (515) 345-2765
martha.a.wilson@emcins.com
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2013 - 2014 IDCA Committees

Annual Meeting & Seminar Committee
Assists in organizing annual meeting events and CLE programs.

Chair:

Christine L. Conover

Simmons Perrine Moyer Bergman PLC
115 Third Street S.E., Suite 1200
Cedar Rapids, 1A 52401-1266

Phone: (319) 366-7641
cconover@simmonsperrine.com

Committee Members:
Noel K. McKibbin

Richard K. Whitty Phone: (515) 226-6146
O'Connor & Thomas, P.C. nmckibbin@outlook.com
700 Locust Street, Suite 200
Dubuque, 1A 52001 Lisa A. Simonetta
Phone: (563) 557-8400 EMC Insurance Companies
rwhitty@octhomaslaw.com 717 Mulberry Street

Des Moines, IA 50303-0712
James P. Craig Phone: (515) 345-2776
Lederer Weston Craig, P.L.C. lisa.a.simonetta@EMCins.com

118 Third Avenue

Cedar Rapids, IA 52406
Phone: (319) 365-1184
jcraig@Iwclawyers.com
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2013 - 2014 IDCA Committees

Board of Editors - Defense Update

Responsible for keeping the creating a timeline for the quarterly newsletter and keeping the committee members on track.

Chair:

Board:

Thomas B. Read

Crawford Sullivan Read & Roemerman PC
1800 1st Avenue NE, Suite 200

Cedar Rapids, 1A 52402

Phone: (319) 364-0171
read@crawfordsullivan.com

Clay W. Baker

Aspelmeier, Fisch, Power, Engberg & Helling,
PLC

321 North Third Street

Burlington, IA 52601

Phone: (319) 754-6587

cbaker@seialaw.com

Michael W. Ellwanger

Rawlings, Ellwanger, Jacobs, Mohrhauser &
Nelson, L.L.P.

522 Fourth Street, Suite 300

Sioux City, IA 51101

Phone: (712) 277-2373
mellwanger@rawlings-law.com

Stacey Hall

Nyemaster Goode, P.C.

625 First Street SE, Suite 400
Cedar Rapids, 1A 52401
Phone: (319) 286-7048
slhall@nyemaster.com

Noel K. McKibbin
Phone: (515) 226-6146
nmckibbin@outlook.com

Benjamin J. Patterson

Lane & Waterman LLP

220 North Main Street, Suite 600
Davenport, 1A 52801

Phone: (563) 324-3246
bpatterson@I|-wlaw.com

Kevin M. Reynolds

Whitfield & Eddy, PLC

317 Sixth Avenue, Suite 1200
Des Moines, IA 50309-4195
Phone: (515) 288-6041
Reynolds@whitfieldlaw.com

Brent R. Ruther

Aspelmeier Fisch Power Engberg & Helling
P.L.C.

321 North Third Street

Burlington, IA 52601

Phone: (319) 754-6587
ruther@seialaw.com
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Commercial Litigation & Products Liability

Monitor current developments in the area of commercial litigation and act as resource for the Board of Directors and
membership on commercial litigation issues. Advise and assist in amicus curiae participation on commercial litigation
issues. Monitor current development in the area of product liability; act as resource for Board of Directors and
membership on product liability issues. Advise and assist in amicus curiae participation on product liability issues.

Co-Chairs:

Jason M. Casini

Whitfield & Eddy, PLC

317 Sixth Avenue Suite 1200
Des Moines, |A 50309-4195
Phone: (515) 288-6041
casini@whitfieldlaw.com

Committee Members:

Daniel E. DeKoter

DeKoter, Thole & Dawson, P.L.C.
315 9th Street

PO Box 253

Sibley, IA 51249

Phone: (712) 754-4601
dandekoter@sibleylaw.com

Michael D. Ensley

Hanson Bjork & Russell LLP
604 Locust Street, Suite 317
Des Moines, IA 50309
Phone: (515) 244-0177
mensley@HBR-law.com

Kevin M. Reynolds

Whitfield & Eddy, PLC

317 Sixth Avenue, Suite 1200
Des Moines, |1A 50309-4195
Phone: (515) 288-6041
reynolds@whitfieldlaw.com

Thomas L. Hillers
Cartwright, Druker & Ryden
112 West Church Street
Marshalltown, 1A 50158
Phone: (641) 752-5467
tom@cdrlaw.com

Kristina Kamler

Engles, Ketcham, Olson & Keith
1350 Woodmen Tower

Omaha, NE 68102

Phone: (402) 348-0900
kkamler@ekoklaw.com
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Employment Law & Professional Liability

Monitor current developments in the area of employment law; act as a resource for the Board of Directors and
membership on employment law issues. Advise and assist in newsletter and in amicus curiae participation on employment
law issues. Monitor legislative activities in the area of professional liability; act as a resource for the Board of Directors and
membership on professional liability issues. Advise and assist in newsletter and amicus curiae participation.

Chair:
Frank B. Harty
Nyemaster Goode
700 Walnut, Suite 1600
Des Moines, |A 50309-3899
Phone: (515) 283-3170
fharty@nyemaster.com

Committee Members:

Randall D. Armentrout
Nyemaster Goode, P.C.

700 Walnut, Suite 1600

Des Moines, IA 50309

Phone: (515) 283-3100
rdarmentrout@nyemaster.com

Amanda G. Jansen

Bradley M. Beaman Ahlers & Cooney, P.C.
Bradshaw Fowler Proctor & Fairgrave PC 100 Court Avenue, Suite 600
801 Grand Avenue, Suite 3700 Des Moines, |A 50309

Des Moines, 1A 50309-8004 Phone: (515) 243-2149
Phone: (515) 246-5808 ajansen@abhlerslaw.com

beaman.bradley@bradshawlaw.com

Kerrie M. Murphy

Thomas M. Cunningham Gonzalez, Saggio & Harlan, L.L.P.
Nyemaster Goode, P.C. 1501 42nd Street, Suite 465

700 Walnut, Suite 1600 West Des Moines, 1A 50266

Des Moines, 1A 50309 Phone: (515) 267-1408

Phone: (515) 283-3100 kerrie_murphy@gshllp.com

tmcunningham@nyemaster.com

Dennis P. Ogden

Theresa C. Davis Belin, Lamson, McCormick, Zumbach, Flynn, A
Shuttleworth & Ingersoll PLC Professional Corporation

115 3rd Street Suite 500 666 Walnut Street, Suite 2000

PO Box 2107 The Financial Center

Cedar Rapids, 1A 52406-2107 Des Moines, 1A 50309

Phone: (319) 365-9461 Phone: (515) 283-4618
tcd@shuttleworthlaw.com dpogden@belinlaw.com

Joan Fletcher Martha L. Shaff

Dickinson, Mackaman, Tyler & Hagen, P.C. Betty Neuman & McMahon PLC

699 Walnut Street, Suite 1600 1900 E. 54th Street

Des Moines, 1A 50309-3899 Davenport, IA 52807

Phone: (515) 246-4525 Phone: (563) 326-4491
ifletcher@dickinsonlaw.com mis@bettylawfirm.com

Darin Harmon Patrick D. Smith

Kintzinger Law Firm Bradshaw Fowler Proctor & Fairgrave PC
PO Box 703 801 Grand Avenue, Suite 3700

100 West 12th Street Des Moines, 1A 50309

Dubuque, 1A 52004 Phone: (515) 243-4191

Phone: (563) 588-0547 smith.patrick@bradshawlaw.com

harmon@Xkintzlaw.com
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Paul S. Swinton

Parker, Simons & McNeill, P.L.C.
5400 University Avenue

West Des Moines, IA 50266
Phone: (515) 225-5659
pswinton@fbfs.com
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Legislative

Monitor legislative activities affecting judicial system; advise Board of Directors on legislative positions concerning issues

affecting members and constituent client groups.

Lobbyists:

Scott Sundstrom

Nyemaster Goode, P.C.

700 Walnut St., Suite 1600
Des Moines, IA 50309
sasundstrom@nyemaster.com

Co-Chairs:

Stephen Doohen

Whitfield & Eddy, PLC

317 Sixth Avenue, Suite 1200
Des Moines, IA 50309
Phone: (515) 288-6041
doohen@whitfieldlaw.com

Committee Members:

Jason M. Casini

Whitfield & Eddy, PLC

317 Sixth Avenue Suite 1200
Des Moines, 1A 50309-4195
Phone: (515) 288-6041
casini@whitfieldlaw.com

Christine L. Conover

Simmons Perrine Moyer Bergman PLC
115 Third Street S.E., Suite 1200
Cedar Rapids, 1A 52401-1266

Phone: (319) 366-7641
cconover@simmonsperrine.com

James P. Craig

Lederer Weston Craig, P.L.C.
118 Third Avenue

Cedar Rapids, 1A 52406
Phone: (319) 365-1184
jcraig@Iwclawyers.com

Frank B. Harty

Nyemaster Goode

700 Walnut, Suite 1600
Des Moines, IA 50309-3899
Phone: (515) 283-3170
fharty@nyemaster.com

Kami L. Holmes

Grinnell Mutual Reinsurance Company
4215 Highway 146, PO Box 790
Grinnell, 1A 50112

Phone: (641) 269-8605
kholmes@gmrc.com

Brad Epperly

Nyemaster Goode, P.C.
700 Walnut St., Suite 1600
Des Moines, IA 50309
bce@nyemaster.com

Gregory A. Witke

Patterson Law Firm, L.L.P.
505 Fifth Avenue, Suite 729
Des Moines, IA 50309
Phone: (515) 283-2147
gwitke@pattersonfirm.com

Noel K. McKibbin
Phone: (515) 226-6146
nmckibbin@outlook.com

Thomas B. Read

Crawford Sullivan Read & Roemerman PC
1800 1st Avenue NE, Suite 200

Cedar Rapids, 1A 52402

Phone: (319) 364-0171
read@crawfordsullivan.com

Kevin M. Reynolds

Whitfield & Eddy, PLC

317 Sixth Avenue, Suite 1200
Des Moines, IA 50309-4195
Phone: (515) 288-6041
reynolds@whitfieldlaw.com

Amanda Richards

Betty Neuman & McMahon PLC
1900 E. 54th Street

Davenport, I1A 52807

Phone: (563) 326-4491
amr@bettylawfirm.com

Edward J. Rose

Betty Neuman & McMahon PLC
1900 E. 54th Street

Davenport, IA 52807

Phone: (563) 326-4491
ejr@bettylawfirm.com
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Brent R. Ruther Benjamin M. Weston
Aspelmeier Fisch Power Engberg & Helling Lederer Weston Craig PLC
P.L.C. PO Box 1927

321 North Third Street Cedar Rapids, IA 52406-1927
Burlington, 1A 52601 Phone: (319) 365-1184
Phone: (319) 754-6587 bweston@Ilwclawyers.com

ruther@seialaw.com
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Membership & Marketing Committee

Review and process membership applications and communications with new Association members. Responsible for
membership roster. Provide assistance with public relation efforts for the organization including media information.
Involvement with the website planning and with the jury verdict reporting service. Monitoring the District Representative
reporting of jury verdicts in lowa.

Chair:

Kami L. Holmes

Grinnell Mutual Reinsurance Company

4215 Highway 146, PO Box 790
Grinnell, IA 50112

Phone: (641) 269-8605
kholmes@gmrc.com

Committee Members:

Samuel C. Anderson
Swisher & Cohrt, P.L.C.
528 West 4th Street

PO Box 1200

Waterloo, IA 50704-1200
Phone: (319) 232-6555
sanderson@s-c-law.com

Megan R. Dimitt

Lederer Weston Craig PLC
118 Third Ave SE, Suite 7
Cedar Rapids, 1A 52406
Phone: (319) 365-1184
mdimitt@Iwclawyers.com

Thomas L. Hillers

Law Office of Scott J. Idleman
666 Walnut Street, Suite 2302
Des Moines, IA 50309

Phone: (515) 508-6460
hilletl@nationwide.com

Amanda Richards

Betty Neuman & McMahon PLC
1900 E. 54th Street

Davenport, IA 52807

Phone: (563) 326-4491
amr@bettylawfirm.com
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Tort and Insurance Law & Worker’s Compensation Committee

Monitor current developments in the area of tort and insurance law; act as resource for Board of Directors and
membership on commercial litigation issues. Advise and assist in amicus curiae participation on tort and insurance law
issues. Monitor current developments in the area of Worker's Compensation; act as a resource for Board of Directors and
Membership on comp issues. Advise and assist in newsletter and amicus curiae issues.

Chair:

Brent R. Ruther

Aspelmeier Fisch Power Engberg & Helling
P.L.C.

321 North Third Street

Burlington, IA 52601

Phone: (319) 754-6587
ruther@seialaw.com

Committee Members:

Clay W. Baker

Aspelmeier, Fisch, Power, Engberg & Helling,
PLC

321 North Third Street

Burlington, IA 52601

Phone: (319) 754-6587

cbaker@seialaw.com

Susan Hess

Hammer, Simon & Jensen
775 Sinsinawa Avenue
East Dubuque, IL 61025
Phone: (815) 747-6999
susan@hsjlegal.com

Kathryn R. Johnson

Peddicord, Wharton, Spencer, & Hook, LLP
6800 Lake Drive, Suite 125

West Des Moines, 1A 50266

Phone: (515) 243-2100
kathryn.johnson@peddicord-law.com

Carol J. Kirkley

Crawford, Sullivan, Read & Roemerman, P.C.
1800 First Avenue NE

200 Wells Fargo Bank Building

Cedar Rapids, 1A 52402-5425

Phone: (319) 364-0171
cikirkley@crawfordsullivan.com

Benjamin J. Patterson

Lane & Waterman LLP

220 North Main Street, Suite 600
Davenport, 1A 52801

Phone: (563) 324-3246
bpatterson@I-wlaw.com

James W. Russell

Wiedenfeld & McLaughlin LLP
8400 Hickman Avenue

Des Moines, 1A 50325

Phone: (515) 278-9900
james@8400law.com

Kent M. Smith

Scheldrup Blades Schrock Smith Aranaz PC
225 Second Street S.E., Suite 200

Cedar Rapids, 1A 52406

Phone: (319) 286-1743 Ext 120
ksmith@scheldruplaw.com

Mark J. Wiedenfeld
Wiedenfeld & McLaughlin LLP
8400 Hickman Road

Des Moines, |A 50325-4320
Phone: (515) 278-9900
mjw@8400law.com

Laurie J. Wiedenhoff

Gonzalez Saggio & Harlan LLP
1501 42nd St., Suite 465

West Des Moines, IA 50266
Phone: (515) 453-8509
laurie_wiedenhoff@gshllp.com

Mark A. Woollums

Betty, Neuman & McMahon, L.L.P.
111 E. 3rd Street, Suite 600
Davenport, 1A 52801-1596

Phone: (563) 326-4491

maw@ bettylawfirm.com

Joel J. Yunek

Yunek Law Firm

PO Box 270

Mason City, IA 50401
Phone: (641) 424-1937
joel@masoncitylawyer.com
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Young Lawyers & Social Media

(35 yrs old & younger or 10 yrs & under in practice)

Liaison with law school and young lawyer trial advocacy programs. Planning of Young Lawyer Annual Meeting reception
and assisting in newsletter and other programming. Liaison with law school trial advocacy programs and young lawyer
training programs.

Co-Chairs:
Benjamin M. Weston Amanda Richards
Lederer Weston Craig PLC Betty, Neuman & McMahon, P.L.C.
PO Box 1927 111 E. Third Street, Suite 600
Cedar Rapids, 1A 52406-1927 Davenport, IA 52801
Phone: (319) 365-1184 Phone: (563) 326-4491
bweston@lwclawyers.com amr@bettylawfirm.com

Committee Members:

Drew A. Cumings-Peterson Kathryn R. Johnson

Shuttleworth & Ingersoll, PLC Peddicord, Wharton, Spencer, & Hook, LLP
115 3rd St, SE, Suite 500 6800 Lake Drive, Suite 125

PO Box 2107 West Des Moines, 1A 50266

Cedar Rapids, 1A 52406-2107 Phone: (515) 243-2100

Phone: (319) 365-9461 kathryn.johnson@peddicord-law.com

dcp@shuttleworthlaw.com

Annemarie M. Kelly

Megan R. Dimitt Gislason & Hunter, LLP
Lederer Weston Craig PLC 317 Sixth Ave, Suite 1400
118 Third Ave SE, Suite 7 Des Moines, |IA 50309
Cedar Rapids, 1A 52406 Phone: (515) 244-6199
Phone: (319) 365-1184 akelly@gislason.com

mdimitt@Iwclawyers.com

Jacob C. Langeveld

Anthea Galbraith Smith Peterson Law Firm LLP
Betty, Neuman & McMahon, PLC 35 Main Place, Suite 300

1900 E. 54th Street PO Box 249

Davenport, 1A 52807 Council Bluffs, 1A 51502-0249
Phone: (563) 326-4491 Phone: (712) 328-1833
atg@bettylawfirm.com jclangeveld@smithpeterson.com
Kami L. Holmes Benjamin J. Patterson

Grinnell Mutual Reinsurance Co. Lane & Waterman LLP

P.O. Box 790 220 North Main Street, Suite 600
4215 Highway 146 Davenport, IA 52801

Grinnell, IA 50112-0790 Phone: (563) 324-3246

Phone: (641) 269-8605 bpatterson@I-wlaw.com

kholmes@gmrc.com

James W. Russell

Wiedenfeld & McLaughlin LLP
8400 Hickman Avenue

Des Moines, IA 50325

Phone: (515) 278-9900
james@8400law.com
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IDCA’s committees are the heart of the organization, and there are several opportunities for you to get involved! This is a
great way to explore leadership opportunities in IDCA. The commitment is minimal, the benefits are many.

We are looking for members to help guide the direction of IDCA in the following committees:

Annual Meeting & Seminar Committee
Purpose — Assists in organizing annual meeting events and CLE programs.

Commercial Litigation & Products Liability Committee

Purpose - Monitor current developments in the area of commercial litigation and act as resource for the Board of
Directors and membership on commercial litigation issues. Advise and assist in amicus curiae participation on commercial
litigation issues. Monitor current development in the area of product liability; act as resource for Board of Directors and
membership on product liability issues. Advise and assist in amicus curiae participation on product liability issues.

Employment Law & Professional Liability Committee

Purpose - Monitor current developments in the area of employment law; act as a resource for the Board of Directors and
membership on employment law issues. Advise and assist in newsletter and in amicus curiae participation on employment
law issues. Monitor legislative activities in the area of professional liability; act as a resource for the Board of Directors and
membership on professional liability issues.

Membership & Marketing Committee
Purpose - Analyze current membership strategies and develop recommendations to increase membership and expand
member benefits options.

Tort and Insurance Law & Worker’s Compensation Committee

Purpose - Monitor current developments in the area of tort and insurance law; act as resource for Board of Directors and
membership on commercial litigation issues. Advise and assist in amicus curiae participation on tort and insurance law
issues. Monitor current developments in the area of Worker's Compensation; act as a resource for Board of Directors and
Membership on comp issues. Advise and assist in newsletter and amicus curiae issues.

Webinar Committee
Purpose —Develop CLE webinars four times per year.

Young Lawyers & Social Media Committee
Purpose — Invite and encourage member participation in the growth of IDCA through social media and other technology;
improve communications between members and leaders through social media and other technology.

Time Commitment
September 1, 2013 — August 31, 2014. There will be a minimum of two meetings. The initial meeting will be to determine
priorities and communication guidelines for the committee.

Meeting(s) Location
You must be able to participate by phone and email.

Roles and Responsibilities
You will be expected to contribute in any meetings by phone or in any email discussions. Your contribution should be
strategic and you should be prepared to discuss issues that affect defense attorneys in the State of lowa. Committees are
responsible to:

=  Submit one article to Defense Update during the calendar year.

= Provide topic suggestions for the IDCA Annual Meeting & Seminar or IDCA Webinars.

= Provide input to the Legislative Task Force on proposed legislation affecting this committee’s area of law.

= Meet a minimum of twice per year.

=  Submit updates to the IDCA President prior to each IDCA Board Meeting.

=  Succession planning: identify new task force members, chairs and board members.

= Recruitment: identifying and recruiting new IDCA members.

Benefits

For each individual who participates fully in committee activities, IDCA will send a letter recognizing your participation to
your firm’s partners; Recognition in the Defense Update and at the Annual Meeting; First-hand knowledge of issues
affecting the profession.



2013 - 2014 IDCA Committees

If you are interested in serving on any of these committees,
please contact IDCA Headquarters at staff@iowadefensecounsel.org today!
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H lowa Defense Counsel Association

o 1255 SW Prairie Trail Parkway
F IOWA Ankeny, IA 50023-7068
4« DEFENSE (515) 244-2847 phone

_ (515) 334-1164 fax
LIS CO UNSEL E-mail: staff@iowadefensecounsel.org
At ASSOCIATION Website: www.iowadefensecounsel.org

COMMITTEE INTEREST FORM

Name:

[ Annual Meeting & Seminar Committee
Assists in organizing annual meeting events and CLE programs.

[ pefense Update Board of Editors
Responsible for keeping the creating a timeline for the quarterly newsletter.

O Commercial Litigation & Products Liability

Monitor current developments in the area of commercial litigation and act as resource for the Board of Directors
and membership on commercial litigation issues. Advise and assist in amicus curiae participation on commercial
litigation issues. Monitor current development in the area of product liability; act as resource for Board of Directors
and membership on product liability issues. Advise and assist in amicus curiae participation on product liability
issues.

O Employment Law & Professional Liability

Monitor current developments in the area of employment law; act as a resource for the Board of Directors and
membership on employment law issues. Advise and assist in newsletter and in amicus curiae participation on
employment law issues. Monitor legislative activities in the area of professional liability; act as a resource for the
Board of Directors and membership on professional liability issues. Advise and assist in newsletter and amicus
curiae participation.

O Legislative
Monitor legislative activities affecting judicial system; advise Board of Directors on legislative positions concerning
issues affecting members and constituent client groups.

|:| Membership & Marketing Committee

Review and process membership applications and communications with new Association members. Responsible
for membership roster. Provide assistance with public relation efforts for the organization including media
information. Involvement with the website planning and with the jury verdict reporting service. Monitoring the
District Representative reporting of jury verdicts in lowa.

[ Tort and Insurance Law & Worker’s Compensation Committee

Monitor current developments in the area of tort and insurance law; act as resource for Board of Directors and
membership on commercial litigation issues. Advise and assist in amicus curiae participation on tort and
insurance law issues. Monitor current developments in the area of Worker's Compensation; act as a resource for
Board of Directors and Membership on comp issues. Advise and assist in newsletter and amicus curiae issues.

|:| Webinar
Develop CLE webinars four times per year.


mailto:staff@iowadefensecounsel.org
http://www.iowadefensecounsel.org/

D Young Lawyers & Social Media

(35 yrs old & younger or 10 yrs & under in practice)
Liaison with law school and young lawyer trial advocacy programs. Planning of Young Lawyer Annual Meeting

reception and assisting in newsletter and other programming. Liaison with law school trial advocacy programs and
young lawyer training programs.




IDCA 2014 Sponsors

The lowa Defense Counsel Association thanks our sponsors for their generous support!

PLATINUM SPONSOR

Sponsor of IDCA’s 50" Anniversary Celebration Dinner

ﬂ.@ MINNESOTA LAWYERS MUTUAL

INSURANCE COMPANY

PROTECTING YOUR PRACTICE IS OUR POLICY.™

Founded by lawyers for lawyers in 1982, Minnesota Lawyers Mutual Insurance Company (MLM) provides professional
liability insurance and risk management services for the legal community. MLM is a permanent practice management
resource, exemplified by an AM Best rating of A- (excellent), and a consistent dividend return for 25 consecutive years.

Contact:

Chad Mitchell-Peterson

Minnesota Lawyers Mutual Inc. Co.

333 South Seventh St., Suite 2200

Minneapolis, MN 55402

Ph: (800) 422-1370

info@mimins.com
https://www.mlmins.com/Pages/Defense-Firm-Program.aspx
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GOLD SPONSORS

Sponsor of IDCA’s 50" Anniversary Dinner Entertainment

S dri

The Voice of the Defense Bar

Since 1960, DRI has been the voice of the defense bar, representing 22,000 defense attorneys, commercial trial
attorneys, and corporate counsel and defending the integrity of the civil judiciary. DRI provides world-class legal
education, deep expertise for policy-makers, legal resources, and networking to facilitate career and law firm growth.

(www.dri.org)

To join, contact:

Margaret M. Motluck

DRI — Member Services Coordinator
55 W. Monroe, Suite 2000

Chicago, IL

Ph: (312) 698-6237
mmotluck@dri.org
www.dri.org/Account/Application

Sponsors of IDCA’s 50" Anniversary Wine Bottles and Glasses

IDCA Board of Directors including:
Anderson Wilmarth Van Der Maaten, Belay, Fretheim & Zahasky, Decorah, I1A
Cartwright Druker & Ryden, Marshalltown, IA
Crawford Sullivan Read & Roemerman PC, Cedar Rapids, 1A
Harrison, Moreland Webber & Simplot, P.C., Ottumwa, IA
Klass Law Firm, L.L.P., Sioux City, 1A
Lane & Waterman L.L.P, Davenport, I1A
Lederer Weston Craig, P.L.C., Cedar Rapids, IA
Bruce L. Walker, lowa City, 1A
O'Connor & Thomas, P.C., Dubuque, 1A
Simmons Perrine Moyer Bergman PLC, Cedar Rapids, 1A
Shuttleworth & Ingersoll PLC, Cedar Rapids, 1A
Smith Peterson Law Firm, LLP, Council Bluffs, IA
Whitfield & Eddy, PLC, Des Moines, 1A
Wiedenfeld & McLaughlin LLP, Des Moines, 1A


www.dri.org
mailto:mmotluck@dri.org
http://www.dri.org/Account/Application

IDCA 2014 Sponsors

SILVER SPONSORS

Sponsor of Wednesday Evening Hospitality Room

NYEMASTER

NYEMASTER | GOODE

Founded in 1918, Nyemaster Goode is lowa’s largest law firm with offices in Des Moines, Ames, and Cedar Rapids. Our
broadly diverse practice enables us to offer solutions to the most challenging legal issues in virtually every area of the law
to companies that range in size from emerging start-ups to Fortune 500s, as well as to individuals. Nyemaster Goode
offers experience in the broadest spectrum of litigation and is the only lowa-based firm named for litigation in Fortune
magazine’s Go-To Law Firm® listing based on a survey of general counsel at the 500 largest U.S. companies.

Contact:
www.nyemaster.com

Sponsor of Thursday Evening Hospitality Room

F¥ponent

Engineering and Scientific Consulting

Exponent is a leading engineering and scientific consulting firm. Our team of scientists, physicians, engineers, and
regulatory consultants performs investigations in more than 90 technical disciplines. We analyze failures and accidents to
determine their causes and we evaluate complex human health and environmental issues to find cost-effective solutions.

Contact:

John J. Straus

Exponent

525 West Monroe Street, Suite 1050
Chicago, IL 60661

Ph: (312) 999-4214
jstraus@exponent.com
www.exponent.com
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BRONZE SPONSORS

Sponsors of Thursday Morning Break

CAPITAL PLANNING, INC.

Providing Quality Structured Settlement Services for 30 Years

Contact:

Jerry C. Lothrop

Capital Planning, Inc.

2051 Killebrew Dr. Ste. 640
Bloomington, MN 55425

Ph: (952) 541-9464
jlothrop@capitalplanninginc.com
www.capitalplanninginc.com

LAW OFFICES OF

KINS
UEBNER, P.C.

Hopkins & Huebner, P.C., is a full-service law firm with offices in Des Moines, Adel and the Quad Cities, comprised of trial
or litigation attorneys experienced in all areas including workers' compensation, liability or insurance defense, employment
law and mediation. Hopkins & Huebner serves all of lowa.

Contact:

Des Moines: (515) 244-0111
Quad Cities: (563) 445-2264
Adel: (515) 993-4545
www.hopkinsandhuebner.com

THOMSON REUTERS™

Thomson Reuters is the world’s leading source of intelligent information for businesses and professionals. We combine
industry expertise with innovative technology to deliver critical information to leading decision makers in the financial and
risk, legal, tax and accounting, intellectual property and science and media markets, powered by the world's most trusted
news organization.

Contact:

Julie Glynn (julie.glynn@thomsonreuters.com) or Tom McDonald (thomas.mcdonald@thomsonreuters.com
Thomson Reuters

610 Opperman Drive

Saint Paul, MN 55123

Ph: (651) 687-7000

www.thomsonreuters.com
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BRONZE SPONSORS

Sponsor of Thursday Afternoon Break

]
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COURTROOMSCJJENCESINC

WWW.COURTROOMSCIENCES.COM

The mission of Courtroom Sciences, Inc. (“CSI”) is to be “The Leading Single Source Solution for all of the Non-Legal
Aspects of the Litigation Process.” Through its family of companies, CSI provides litigation support services to outside
counsel and corporate legal departments. CSl offers a comprehensive suite of services which assists legal counsels in
managing the lifecycle of litigation. Services include Court Reporting, Litigation Psychology, Witness Training, and
Presentation Technology.

Contact:

William Kanasky, Ph.D.

Courtroom Sciences, Inc.

4950 N. O'Connor Road, Suite 100
Irving, TX 75062-2788

Ph: (972) 717-1773

BKanasky@ CourtroomSciences.com
WWW.courtroomsciences.com
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BRONZE SPONSORS

Sponsors of Friday Morning Break

Bradshaw, Fowler, Proctor & Fairgrave, P.C.

Bradshaw, Fowler, Proctor & Fairgrave, P.C. is an lowa law firm with offices in Des Moines. Our attorneys provide a wide
range of legal advice, including but not limited to, matters involving: Bankruptcy, Business and Corporate Law,
Construction Litigation, Employment and Labor practices, Estate Planning, Trusts and Probate, Health Law, Insurance,
Professional Liability Defense, Real Estate Law, Tort and Product Liability Defense, and Workers' Compensation Law.

Contact:

Bradshaw, Fowler, Proctor & Fairgrave, P.C.
801 Grand Avenue, Suite 3700

Des Moines, |IA 50309-8004

Ph: (515) 243-4191

www.bradshawlaw.com

count on

A EMC

INSURANCE

EMC Insurance Companies is among the top 50 insurance organizations in the country based on net written premium,
with assets over $3 billion and more than 2,100 employees. The company was organized in 1911 to write workers’
compensation protection in lowa. Today, EMC provides property and casualty insurance products and services
throughout the United States and writes reinsurance contracts worldwide. Operating under the trade name EMC
Insurance Companies, Employers Mutual Casualty Company and one or more of its affiliated companies is licensed in all
50 states and the District of Columbia. For more information, visit www.emcins.com and www.CountonEMC.com.

Contact:
WwWw.emcins.com
www.CountonEMC.com
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BRONZE SPONSORS

Sponsor of Friday Afternoon Break

INSURANCE

UFG is a publicly traded, multibillion-dollar company, with 65 years of knowledge and experience, providing commercial
(including surety bonds), personal and life insurance for individuals, families, homes and businesses. UFG sells through
more than 1,200 independent agencies in 43 states, plus the District of Columbia.

Contact:
www.unitedfiregroup.com

Sponsor of Wi-Fi

™

Technologies Incorporated

Forensic engineering, accident reconstruction, rapid responder services and engineering studies. CED Technologies, Inc.
provides litigation support and expertise for some of the most well-known law firms, insurance companies and
manufacturers nationwide. Founded in 1987, CED has grown to six offices staffed with engineers possessing
considerable experience in various areas of expertise.

Contact:

Peter Bergstrom

CED Technologies, Inc.

125 Windsor Drive, Suite 115

Oak Brook, IL 60523

Ph: (312) 239-6661
PBergstrom@-cedtechnologies.com
www.cedtechnologies.com
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BRONZE SPONSORS

Sponsor of Convention ID Badges

‘ CRANE ENGINEERING

For over 35 years, legal clients have trusted Crane Engineering to provide forensic engineering services for property and
liability insurance claims and product liability litigation. Our team of experts investigates large loss incidents involving fire
and explosion, propane and natural gas, industrial accidents, mechanical system, component and materials failures,
accident reconstruction, building science and data recovery.

Contact:

Jeff Brower

Crane Engineering

2355 Polaris Lane North, Suite 120
Plymouth, MN 55447

Ph: (763) 557-9090
jeffbo@craneengineering.com
WWWw.craneengineering.com

Sponsor of Electronic Charging Station

GRINNELLAUTUAL

e S [N CE 1909°

Grinnell Mutual Reinsurance Company, in business since 1909, provides reinsurance for farm mutual insurance
companies and property and casualty insurance products through more than 1,600 independent agents in 12 Midwestern
states. Grinnell Mutual is the 123rd largest property-casualty insurance company in the United States and the largest
primary reinsurer of farm mutual companies in North America.

Contact:

Kami L. Holmes

Grinnell Mutual Reinsurance Co.
4215 Highway 146

Grinnell, IA 50112-0790

Ph: (641) 269-8605
kholmes@gmrc.com
www.grinnellmutual.com
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BRONZE SPONSORS

Sponsor of Past Presidents Lunch

Hammer, Simon & Jensen

Established in 1988, Hammer, Simon & Jensen, P.C., provides competent, compassionate and creative representation in
a manner that fosters true partnership between attorney and client. Our rich heritage of successful litigation and defense
representation is rooted in the example and leadership provided by founding partner David L. Hammer — lowa Defense
Council Association President, 1991-1992.

Contact:

Hammer, Simon & Jensen, P.C.
775 Sinsinawa Ave.

East Dubuque, IL 6105

Ph: (815) 747-6999
http://hsjlegal.com

Sponsor of Annual Meeting CD

The IDCA Annual Meeting CD is provided to attendees compliments of Huney-Vaughn Court Reporters, Ltd.

Huney-Vaughn Court Reporters, Ltd. is lowa's largest 50-year-old court reporting firm offering the latest in technology. We
offer full court reporting services plus economical alternatives to traveling to depositions. We have multiple locations for
your convenience. For more information, call 515-288-4910 or email at mailto:schedule@huneyvaughn.com.

Contact:

Mervin Vaughn

Huney-Vaughn Court Reporters, Ltd.
604 Locust Street, Suite 307

Des Moines, |1A 50309

Ph: (515) 288-4910
mailto:schedule@huneyvaughn.com
www.huneyvaughn.com
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IDCA Annual Meeting Exhibitors

The lowa Defense Counsel Association thanks our exhibitors for their support!
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BOOTH 1 (BACK OF GRAND BALLROOM)

MINNESOTA LAWYERS MUTUAL INC. CO.

333 South Seventh St., Suite 2200
Minneapolis, MN 55402

Chad Mitchell-Peterson

Ph: (800) 422-1370

info@mImins.com
www.mlmins.com/Pages/Defense-Firm-Program.aspx

Founded by lawyers for lawyers in 1982, Minnesota Lawyers Mutual Insurance Company (MLM) provides professional
liability insurance and risk management services for the legal community. MLM is a permanent practice management
resource, exemplified by an AM Best rating of A- (excellent), and a consistent dividend return for 25 consecutive years.

BOOTH 2

COURTROOM SCIENCES, INC.
4950 N. O'Connor Road, Suite 100
Irving, TX 75062-2788

William Kanasky, Ph.D.

Ph: (972) 717-1773

BKanasky@ CourtroomSciences.com
WWWw.courtroomsciences.com

The mission of Courtroom Sciences, Inc. (“CSI”) is to be “The Leading Single Source Solution for all of the Non-Legal

Aspects of the Litigation Process.” Through its family of companies, CSI provides litigation support services to outside

counsel and corporate legal departments. CSI offers a comprehensive suite of services which assists legal counsels in
managing the lifecycle of litigation. Services include Court Reporting, Litigation Psychology, Witness Training, and

Presentation Technology.

BOOTH 3

ADVANTAGE LITIGATION
220 South 6th Street, Suite 2025
Minneapolis, MN 55402

Connie Martin

(612) 259-7740
connie.martin@advantagelit.com
www.advantage-companies.com/litigation

Advantage Litigation provides superior support for your cases from the onset through the resolution. We specialize in
leveraging technology to achieve successful outcomes using the latest in eDiscovery and trial support software.


mailto:info@mlmins.com
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BOOTH 4

THOMSON REUTERS Julie Glynn (julie.glynn@thomsonreuters.com)
610 Opperman Drive Tom McDonald

Saint Paul, MN 55123 (thomas.mcdonald@thomsonreuters.com

Ph: (651) 687-7000
www.thomsonreuters.com

Thomson Reuters is the world’s leading source of intelligent information for businesses and professionals. We combine
industry expertise with innovative technology to deliver critical information to leading decision makers in the financial and
risk, legal, tax and accounting, intellectual property and science and media markets, powered by the world's most trusted
news organization.

BOOTH 5

CRANE ENGINEERING Jeff Brower

2355 Polaris Lane North, Suite 120 Ph: (763) 557-9090
Plymouth, MN 55447 jeffb@craneengineering.com

WWW.craneengineering.com

For over 35 years, legal clients have trusted Crane Engineering to provide forensic engineering services for property and
liability insurance claims and product liability litigation. Our team of experts investigates large loss incidents involving fire
and explosion, propane and natural gas, industrial accidents, mechanical system, component and materials failures,
accident reconstruction, building science and data recovery.

BOOTH 6

CED TECHNOLOGIES, INC. Peter Bergstrom

FORENSIC ENGINEERING Ph: (312) 239-6661

125 Windsor Drive, Suite 115 PBergstrom@cedtechnologies.com
Oak Brook, IL 60523 www.cedtechnologies.com

Forensic engineering, accident reconstruction, rapid responder services and engineering studies. CED Technologies, Inc.
provides litigation support and expertise for some of the most well-known law firms, insurance companies and
manufacturers nationwide. Founded in 1987, CED has grown to six offices staffed with engineers possessing
considerable experience in various areas of expertise.

BOOTH 7

EXPONENT John J. Straus

525 West Monroe Street, Suite 1050 Ph: (312) 999-4214
Chicago, IL 60661 jstraus@exponent.com

www.exponent.com

Exponent is a leading engineering and scientific consulting firm. Our team of scientists, physicians, engineers, and
regulatory consultants performs investigations in more than 90 technical disciplines. We analyze failures and accidents to
determine their causes and we evaluate complex human health and environmental issues to find cost-effective solutions.

BOOTH 8

CAPITAL PLANNING Jerry C. Lothrop

2051 Killebrew Dr. Ste. 640 Ph: (952) 541-9464
Bloomington, MN 55425 jlothrop@capitalplanninginc.com

www.capitalplanninginc.com
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BOOTH 9

CASE FORENSICS Crystol Wiedeman

2703 South Shoshone Street Ph: (303) 589-6797
Englewood, CO 80110 cwiedeman@case4n6.com

www.case4n6.com

With over 65 employees and 9 offices in the western US, CASE offers a broad range of services; including failure
analysis, origin and cause fire investigations, construction defect, vehicle reconstruction and forensic laboratory services.
Our attention to detail and focus on customer service has led to long-standing relationships with many national insurance
companies, law firms, manufacturers, contractors and property managers.

BOOTH 10

(ESI) ENGINEERING AND SCIENTIFIC INVESTIGATION
4215 Campus Drive
Aurora, IL 60504

Bear Ferguson

Ph: (630) 851-4566
blferguson@esi-il.com
www.esi-website.com

ESI is a preeminent engineering and scientific investigation and analysis firm committed to providing clear answers to the
most demanding technical issues faced by our clients. Our comprehensive multidisciplinary expertise and practical
experience, combined with our extensive diagnostic, analytical, and physical testing capabilities, create an ideal
environment for efficiently solving the challenges our clients bring to us.

BOOTH 11

CORVEL CORPORATION Jennifer Evans

1701 48th Street, Suite 275 Ph: (515) 333-4700

West Des Moines, 1A 50266 jennifer_evans@-corvel.com

www.corvel.com

CorVel is a national, independent provider of leading-edge healthcare management solutions for workers' compensation,
auto, group health, and disability insurance markets. Our clients include employers, insurance companies, TPAs and
government entities. In addition to our national network of preferred healthcare providers, CorVel offers medical bill review
and patient management programs.

BOOTH 12

SKOGEN ENGINEERING Mary E. Stoflet
Skogen Engineering Group, Inc. Ph: (608) 442-7321
5972 Executive Drive, Suite 200 mary@akogen.com
Madison, W1 53719 www.skogen.com

With over 100 years of combined experience, Skogen Engineering Group, Inc. is an excellent choice for experts in the
area of accident reconstruction analyses. Their services include motor vehicle and accident reconstruction, vehicle defect
analysis, slip/trip and fall analysis, crash data recorder systems (CDR), structural analysis, environmental analysis and
HVAC, just to name a few. They are conveniently located in Madison, Wisconsi, and look forward to working with you on
your accident reconstruction needs.
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BOOTH 13

IOWA LEGAL AID Terri Bennett

1111 9th Street, Suite 230 Ph: (515) 243-2980
Des Moines, |IA 50314 tbennett@iowalaw.org

www.iowalegalaid.org

lowa Legal Aid makes hope, dignity and justice available to low-income lowans by helping remove the barriers that keep
them and their families in the cycle of poverty. When lowa Legal Aid assists them in solving their legal problems, they are
able to become better parents, employees and community members.

BOOTH 14

A LEGAL RESOURCE SERVICE Bobbi Black, RN LNCC
15304 Dodge Ave. Ph: (515) 231-9130

Clear Lake, IA 50428 BobbiBlack@huxcomm.net

www.alegalresourceservice.com
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SPEAKER BIOGRAPHIES

Magistrate Judge Helen Adams, Southern lowa District, Davenport, 1A

Magistrate Judge Helen C. Adams is a federal magistrate judge for the United States District Court for the Southern
District of lowa. Adams joined the court on February, 13, 2014. She earned her B.S. and J.D. from the University of lowa
in 1985 and 1988, respectively. Career highlights include: attorney at Pioneer Hi-Bred International (2009 — 2014),
attorney at Dickinson, Mackaman, Tyler & Hagen (1990 — 2009), and law clerk for Hon. Harold Vietor, Southern District of
lowa (1988 — 1990). Award include: Inaugural winner, DuPont Legal Excellence in Ethics Award (2013), YMCA Woman
of Achievement (2006).

Connie M. Alt, Shuttleworth & Ingersoll PLC, Cedar Rapids, 1A

Connie Alt is a partner at Shuttleworth & Ingersoll in Cedar Rapids where she has practiced since 1986. She has an
active trial practice, primarily in the areas of professional liability and commercial litigation. She is a fellow of the American
College of Trial Attorneys, and is currently the State Chair of the College. She has served as President of the lowa
Academy of Trial Lawyers, the lowa chapter of the American Board of Trial Advocates, the Mason Ladd Inn of Court, and
the Linn County Bar Assn. She is a frequent speaker on issues regarding Trial practice, commercial litigation and Medical
Malpractice.

Michael F. Aylward, Morrison Mahoney, LLP, Boston, MA

Michael F. Aylward is a senior partner in the Boston office of Morrison Mahoney LLP where he chairs the firm’s Complex
Insurance Coverage Practice group. For the past three decades, Mr. Aylward has represented insurers and reinsurers in
coverage disputes around the country concerning the application of liability insurance policies to commercial claims
involving intellectual property disputes, environmental and mass tort claims and construction defect litigation. He has
served as lead counsel in major coverage cases around the country and has successfully argued several landmark
appeals on issues such as the pollution exclusion, “known loss” the meaning of “occurrence” and the scope of CGL
coverage for cybernet and intellectual property claims. He has also advised various medical malpractice insurers
concerning professional liability claims and consults frequently on bad faith and ethics disputes. He has also served as an
arbitrator in numerous insurance coverage matters and has testified as an expert in matters involving coverage and
reinsurance issues arising out of such claims. Mr. Aylward has taken a leading role in the defense bar over the years,
including a term on the DRI Board of Directors (2000-2003) and service as the chair of its Insurance Law

Committee (1999-2001). Since 2004, he has served on DRI’'s Law Institute, which he has chaired since 2012. In 2012,
Aylward among the 12 founding members of the American College of Extra-Contractual and Coverage Counsel, which
now has over two hundred members. He has also served in leadership roles for the American Bar Association (Insurance
CLE); Federation of Defense and Corporate Counsel (past chair, Reinsurance and Excess Committee) and the
International Association of Defense Counsel (Reinsurance and Excess Committee Chair). He is a frequent lecturer on
insurance, ethics and bad faith issues and has published numerous articles on these topics, including a chapter on
Understanding Bad Faith in the 2012 Appleman insurance treatise. Michael is a graduate of Dartmouth College, where he
received his B.A. with Honors (History) in 1976 and the Boston College Law School (J.D. Cum Laude, 1981).

Philip A. Burian, Simmons Perrine Moyer Bergman PLC, Cedar Rapids, 1A

Philip Burian has been practicing in lowa for 18 years and is a partner in the litigation section of Simmons Perrine Moyer
Bergman PLC practicing primarily in the area of commercial, personal injury, and product liability. His practice frequently
involves ESI discovery; sometimes the cases involve large volumes, other times the issue may relate to only a few
specific electronic documents of critical importance.



SPEAKER BIOGRAPHIES

Douglas K. Burrell, Drew Eckl & Farnham, LLP, Atlanta, GA

Mr. Burrell has been a practicing trial lawyer for 18 years. He developed comprehensive experience while serving as first
chair on more than 40 jury trials and more than 100 bench trials. He has also taken and defended hundreds of
depositions. His practice consists of civil defense litigation with an emphasis on wrongful death and catastrophic injury,
construction law, premises liability, transportation and trucking law and product liability. Mr. Burrell uses his substantial
trial experience to counsel companies in evaluating the options and strategies for trial, including the use of pre-trial
mediation. He has developed particular experience with national retailers, manufacturers, companies in the food &
beverage industry, commercial trucking and transportation companies, furniture and construction companies. Mr. Burrell
began his legal career in Cedar Rapids, lowa, practicing in a distinguished civil litigation firm. He later became a
Prosecutor where he obtained extensive jury trial experience. Prior to joining the Firm, Mr. Burrell worked in the Macon,
Georgia City Attorney’s office where he assisted in resolving various issues involving federal and state legislation and
local ordinances. He also participated in negotiations with the National Basketball Association to place one of the first
NBA Developmental League teams in Macon, Georgia. While an undergraduate student, Mr. Burrell was a two-time letter
winner on the University of lowa football team and played in the 1986 Rose Bowl. In addition to his role as co-chair of the
Firm’s Diversity Committee, Mr. Burrell serves the legal profession in a variety of capacities. For several years he has
been an active member of DRI, a national membership organization for civil defense attorneys, in-house counsel, and
insurance companies. In 2013, Mr. Burrell was elected to DRI’s National Board of Directors. Prior to that, he served for
two years as Chair of DRI's Diversity Steering Committee and has been active on the planning committee for DRI's
Diversity for Success Seminar and Corporate Expo since 2007. He continues to serve as Faculty and in 2014 and 2015
will serve as Chair for the Georgia Defense Lawyers Association’s Trial and Mediation Academy. Since 2011, he has
served as Faculty for NITA’s Deposition Skills Program and, in 2013, Mr. Burrell was accepted as a member of the
Association of Defense Trial Attorneys, an organization of trial attorneys that limits its membership to one prime member
per one million in population for each city, town, or municipality across the United States, Canada and Puerto Rico.

James P. Cooney, lll, Womble Carlyle Sandridge & Rice, LLP, Charlotte, NC

Jim has tried more than 60 jury cases to verdict in civil and criminal cases and argued more than 45 appeals in the State
and Federal courts. He is a Fellow in the American College of Trial Lawyers and a Permanent Member of the Fourth
Circuit Judicial Conference. Jim has been selected as one of the “Best Lawyers in America” since 2000 in both civil and
criminal litigation. He is the only attorney selected as one of the top trial lawyers in North Carolina in civil and criminal
work; in 2006, 2007, 2008, 2009 and 2010 he was selected as one of the top 10 civil attorneys in North Carolina. In 2007
he was the top vote recipient for criminal attorneys in North Carolina and in 2010 was voted the best attorney for “Bet
Your Company” cases. In 2004 he received the N.C. Bar Association’s William Thorp Pro Bono Award and in 2010 the
N.C. Bar Association’s Wade Smith Professionalism Award for Criminal Defense. Jim graduated from Duke University in
1979 with a B.A. in History and Political Science, summa cum laude with distinction in History. He was a member of Phi
Beta Kappa. He graduated from the University of Virginia School of Law in 1982 where he was a member of the Order of
the Coif and the Research and Projects Editor of the Virginia Law Review. From 1982 to 1983, he was a Law Clerk to the
Hon. John D. Butzner, Jr., of the U.S. Court of Appeals for the Fourth Circuit. Jim practiced law with Kennedy Covington
Lobdell & Hickman in Charlotte from 1983 through 2000 before joining Womble Carlyle.

Theresa C. Davis, Shuttleworth & Ingersoll PLC, Cedar Rapids, 1A

Terri Davis, Esq. is a Senior Vice President at Shuttleworth & Ingersoll, PLC, and is the Chair of the Employment Law
Practice Group. She is a frequent presenter on workers compensation topics in lowa. She has been listed in The Best
Lawyers in America — Workers’ Compensation Law — Employers, Litigation and Labor & Employment (2007-Present). She
is also listed as a Great Plain Super Lawyer in Employment & Labor and Workers’ Compensation (21012-2013).

William Kanasky, Ph.D., Courtroom Sciences, Inc., Irving, TX

Dr. Bill Kanasky is recognized as a national expert, author and speaker in the areas of advanced witness training and jury
psychology. Dr. Kanasky has distinct expertise in health litigation matters, as he consults on more than 175 cases
annually in the areas of defendant witness training, jury decision-making research, and jury selection strategy.
Importantly, his empirically-based consulting methods are specially designed to defeat plaintiff “Reptile” strategies, which
have resulted in billions of dollars of damage awards across the nation. He earned his B.A. in Psychology from the
University of North Carolina at Chapel Hill, and his Ph.D. in Clinical and Health Psychology from the University of Florida.
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John Lande, Dickinson, Mackaman, Tyler & Hagen, Des Moines, IA

John represents both businesses and individuals in all phases of commercial litigation. His practice covers a range of
commercial litigation matters including foreclosures, collections, creditor rights, business torts, and agency regulatory
actions. John also provides internal investigation services to corporate and financial services clients to ensure proper
compliance with regulatory requirements. Before joining Dickinson Law, he worked as a law clerk in Cedar Rapids for the
Federal Public Defender and at Riccolo & Semelroth, P.C. An lowa native, John earned his law degree from the University
of lowa College of Law (With Distinction; Willard L. Boyd Public Service Distinction) and his undergraduate degree from
Drake University with honors. In 2011, he was recognized as Future Leader of the Bar by the lowa State Bar Association.
In addition to the ISBA, John is a member of the Polk County and American Bar associations.

Justice Edward Mansfield, lowa Supreme Court, Des Moines, IA

Justice Mansfield, Des Moines, was appointed to the Supreme Court in 2011. Justice Mansfield was born and raised in
Massachusetts. He received his undergraduate degree from Harvard in 1978, and his law degree from Yale in 1982. After
law school he clerked for the U.S. Court of Appeals, Fifth Circuit. Justice Mansfield worked as an attorney in private
practice until his appointment to the lowa Court of Appeals in 2009. Justice Mansfield also has been an adjunct professor
of law at Drake University since 1997. Justice Mansfield is a member of the lowa State Bar Association, having served as
Chair of the Trade Regulation Section from 2004-2006. He is a member of the Polk County Bar Association and the lowa
Judges Association. Justice Mansfield also serves on the board of directors of Goodwill Industries of Central lowa, and is
a past Chairperson of this organization. Justice Mansfield is married and has three children. His current term expires
December 31, 2020.

Connie Martin, Advantage Litigation, Minneapolis, MN

Ms. Martin has practiced in the field of litigation support for over 20 years. Having had her beginnings in the field while
employed as a litigation support manager for a large Minneapolis insurance defense firm, she now consults and advises
her clients in many areas of litigation support. She has specialized in the application of technology to the practice of
litigation and is a pioneer in the field of automated litigation support. From the implementation of a records management
center supported by a database for tracking movement of files in and out of the facility to a centralized dictation system to
standalone word processing systems, Ms. Martin has applied evolving technologies to ensure cost-effective and reliable
support systems. Ms. Martin spent the first 8-10 years of her professional life educating lawyers on the appropriate uses
of technology, and worked extremely hard to help bring this technology to life in the courtroom. Now, 20+ years later, and
after serving as consultant and trial technician to over 255 trial teams, Ms. Martin is considered an authority in the field of
trial technology and evidence presentation in the courtroom. She travels widely to assist trial teams in the courtroom — and
to prepare their cases for trial — and is a frequent speaker at Bar Association and industry specific conferences on the
subject area of effective presentation techniques and utilization of technology in the courtroom. In the early 2000’s, Ms.
Martin began to follow the evolution from paper based litigation to electronically based litigation. Cases that used to
consist of 250 - 500 boxes of paper evolved slowly to incorporate not only paper documents, but electronic data as well.
The evolution of computers and electronic mail systems has created a situation for litigators that takes them out of their
comfort zone of paper and drags them into the oft-referred to “back room” operations of a company — the IT infrastructure
that supports the primary business efforts of the company. Ms. Martin provides assistance, guidance and consultative
services to litigation teams across the nation which produces cost-effective, reliable, and most important of all, defensible
electronic evidence processes and systems into the daily practice of litigation. Ms. Martin assists litigation teams to
recognize the value of electronic evidence, together with proper processing of paper-based evidence and utilize
appropriate technologies to move your case from inception to resolution deploying appropriate technologies throughout
the process. Connie Martin is the Director of Consulting Services for Advantage Litigation, a subsidiary of The Advantage
Companies.

Joshua J. Mcintyre, Lane & Waterman LLP, Davenport, IA

Josh Mclntyre is an associate at Lane & Waterman LLP in Davenport. His practice includes legal malpractice defense,
intellectual property, and commercial litigation. He serves as an assistant coach to the mock trial team at Saint Ambrose
University and is the author of Miranda v. Said — A Small Window for Emotional Distress Damages in Legal Malpractice
Actions, which was published in the Spring 2014 edition of the Defense Update.

Abhay Nadipuram, Lederer Weston Craig PLC, Cedar Rapids, IA

Abhay M. Nadipuram is an associate at Lederer Weston Craig PLC in Cedar Rapids and Des Moines. Abhay practices in
the areas of civil and commercial litigation, insurance defense, personal injury, and municipal law. He serves on the board
of the lowa Volunteer Lawyers for the Arts and is a member of Chorale Midwest, a community choir in Cedar Rapids. He
is the author of Is the OECD the Answer? It’s Only Part of the Solution, 38 J. Corp. L. 635. Abhay is a graduate of
Wartburg College and the University of lowa College of Law.
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Alan R. Olson, Altman Weil, Inc., Milwaukee, WI

Alan R. Olson is a principal of Altman Well, Inc., serving clients from the firm's Midwest office in Milwaukee, Wisconsin.
For over 25 years, he has advised law firms across the country on strategic planning and practice management. Mr.
Olson's broad experience with law firms also encompasses projects involving law firm compensation systems, law firm
mergers, professional services marketing, organization effectiveness and implementation strategies. He is a thought-
leader in the emerging discipline of succession planning for law firms, including leadership and management transitions,
practice transitions, compensation systems and key client retention strategies. Prior to joining Altman Weil, Mr. Olson was
a practicing lawyer and held executive positions for two prominent corporations. As a national manager and corporate vice
president, he was responsible for divisions and products that spanned at least twelve different industries. Mr. Olson is a
frequent lecturer at national and regional programs for groups such as the American Bar Association, Association of Legal
Administrators and many other legal organizations. He has spoken at and facilitated numerous educational panels,
seminars and law firm retreats. He has authored articles for legal publications including ABA Law Practice, Of Counsel,
Law Firm Partnership and Benefits Report, among others. He is an active member of the American Bar Association,
including past-chair of the ABA Law Practice Management Section’s Curriculum and Training Committee. He is a member
of the Wisconsin Bar and Beta Gamma Sigma. Mr. Olson graduated with distinction from the University of Wisconsin in
Madison. He received his Juris Doctor from the University of Wisconsin Law School and his M.B.A., with honors, from the
University of Wisconsin in Milwaukee.

Marlo Orlin Leach, Gonzalez Saggio & Harlan LLP, Atlanta, GA

Marlo Orlin Leach focuses her legal practice on tort, commercial, and environmental litigation. She defends premises and
product liability actions involving property damage and personal injury, including claims based on toxic torts, indoor air
guality, and the manufacture and use of tools, machinery, and chemicals. Ms. Leach also has represented a number of
clients involved in mold and lead paint litigation, and she has represented builders and developers in cases involving
claims arising from stormwater discharge. She also has spoken at seminars on defending mold litigation and stormwater
runoff cases. She also handles a variety of complex commercial cases, including warranty, contract and business
disputes arising out of construction projects, product manufacturing, service agreements, health care services,
employment relationships, and real estate ventures. She has spoken at national seminars on terms and conditions in
purchase agreements and on warranties under Article 2 of the UCC. Active in the legal community, Ms. Leach is a
Member, American Bar Association (Tort Trial and Insurance Practice Section; Membership Committee, Chair; Alternative
Dispute Resolution Committee, Vice Chair; Products General Liability and Consumer Law Committee, Vice Chair, 2004-
2009; Trial Techniqgues Committee, Vice Chair, 2004-2006, Chair, 2007-2008); Atlanta Bar Association (Law School
Outreach Committee, Chair, 1998-2000; Community Outreach Committee, Chair, 2004-2008; Litigation Section; Member,
Law School Outreach Committee, 1995-2000); and State Bar of Georgia (General Practice & Trial Section; Product
Liability Law Section; Member, Law School Outreach Committee, 1995-2000). She is a Fellow, American Bar Foundation
and Editor-in-Chief of The Brief, a Tort Trial & Insurance Practice Section Publication. She is also a member of the East
Cobb Kiwanis Club, Board of Directors (2002-2009) and Moving in the Spirit, Board of Directors. Ms. Leach earned her
J.D., magna cum laude, at Georgia State University College of Law and received her B.A. from Emory University. She is
admitted to practice in the State of Georgia; U.S. District Courts, Middle and Northern Districts of Georgia; Georgia
Supreme Court; Georgia Court of Appeals; and the U.S. Court of Appeals, Eleventh Circuit.

Sam Perlmutter, Exponent, Inc., Chicago, IL

Dr. Sam Perlmutter is a Scientist in Exponent’s Human Factors practice. Dr. Perlmutter recently completed a Ph.D. in
Neuroscience from Northwestern University in 2013 with a focus on movement and rehabilitation science. He has worked
with clinicians and stroke survivors to design and fabricate a novel multi-directional electromechanical device to measure
trunk dysfunction post-stroke. The device assisted in the development of suggested alternative clinical methods for
delivering a more targeted intervention. Dr. Perlmutter has extensive experience in electromechanical design and
fabrication, instrumentation, biophysical signal processing, data acquisition and motion analysis of human movement. He
has previously instrumented fresh-frozen cadaveric elbow specimens to demonstrate the protective role of forearm flexors
in preventing repetitive strain injuries to elbow ligaments during throwing. He has retrofitted toy tricycles with a portable
CPU and sensors to compare the riding strategies of children across various tricycle designs. He has also used force
platform and motion analysis technology to identify disrupted sitting balance and forward reaching in individuals who have
survived a stroke. Dr. Perlmutter has also investigated how the pause-time between movements mediates the motor
preparation of single vs. multiple movements using a startling acoustic stimulus. He has also used motion analysis
technology to assist in analyzing gait patterns of individuals who had total hip replacement surgery. Prior to joining
Exponent, Dr. Perlmutter worked in the Neuroimaging and Motor Control Laboratory at Northwestern University where he
investigated trunk dysfunction post-stroke.
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Kevin M. Reynolds, Whitfield & Eddy, PLC, Des Moines, IA

Kevin M. Reynolds is a member in the Des Moines law firm of Whitfield & Eddy, P.L.C. Kevin has a B.A. in Political
Science from lowa State University (1978), and a J.D. from the University of lowa College of Law (1981). He has been in
the trial practice for over 30 years, and his practice has concentrated on the defense and trial of product liability cases.
Kevin is a past national Chair of the Product Liability Committee of the Defense Research Institute (DRI). He co-authored
an article entitled, The Ten Myths= of Products Liability,@ 27 Wm. Mitchell L. Rev. 551 (2000). He is a member of the
lowa Defense Counsel Association, Polk County Bar Association, DRI, the Product Liability Advisory Council and the
International Association of Defense Counsel.

Todd Scott, Minnesota Lawyers Mutual Insurance Co., Minneapolis, MN

Todd Scott is the Vice President of Risk Management for Minnesota Lawyers Mutual Insurance Company. He is a
frequent author and guest lecturer on the topics of malpractice, ethics, and practice management systems. Much of his
duties include helping lawyers select and implement software systems appropriate to their particular practice. Mr. Scott
had previously served as Attorney/Claims Representative for MLM, and was the head of their technology subsidiary,
Mutual Software. Todd is also an adjunct professor in the Legal Studies Department at Hamline University in St. Paul,
Minnesota. He is a graduate of Hamline University School of Law and is a member of the American Bar Association, the
Nebraska State Bar Association, and the Minnesota State Bar Association, where he has served as past Chair of the
Practice Management & Marketing Section.

Justice Michael Streit, Ahlers & Cooney, P.C., Des Moines, IA

In April 2011, former lowa Supreme Court Justice Michael Streit joined Ahlers & Cooney in its Litigation, Dispute
Resolution and Investigations practice area, where he is involved with complex mediations and arbitrations. In 2001,
Governor Thomas Vilsack appointed Judge Streit to the lowa Supreme Court, where he served through 2010. While
serving on the Supreme Court, Judge Streit authored over 170 opinions. He served as Chair of the Rules committee, and
on the Bar Admissions and Administrative committees. He enjoyed serving as liaison to the Fifth, Seventh and Eighth
Judicial districts. In May of 2012, Judge Streit was awarded the Profiles in Courage Award by Caroline Kennedy on behalf
of the John F. Kennedy Foundation. The award was presented to Judge Streit for conscientious and courageous
leadership while he served on the lowa Supreme Court. Born in Sheldon, lowa, he received his bachelor’s degree from
the University of lowa in 1972. In 1975, he graduated from the University of San Diego School of Law, where he served
on the law review and was editor-in-chief of the monthly law journal. While a member of the law review, Streit authored
articles on the Investment Advisers Act of 1935 and Section 16b of the Securities Exchange Act. Licensed in the lowa,
California and Nebraska courts, he began practicing law with the Morr and Shelton law firm in Chariton, lowa until 1983,
where he served farmers, businessmen and every day lowans. He also served as assistant Lucas County attorney and
Lucas County attorney before being appointed as a district court judge in 1983, where he served in all 16 counties of the
Fifth Judicial District. He presided over cases dealing with crime, families, business, farm debt, juveniles, and probate.
Judge Streit was appointed by Governor Terry Branstad to the Court of Appeals in 1996. In the five years on the Court of
Appeals, he wrote over 600 decisions. Judge Streit, as a member of the Blackstone Inn of Court, served for two months in
the British courts in London, Oxford and Birmingham. As part of the experience, he sat both on the bench with judges and
with the barristers in court. He has met with and taught groups of lawyers and judges from Bosnia, Moldova, Russia,
Ukraine, Germany, China, Turkey, Romania, Hungary, and students from over 30 countries.

Scott Sundstrom, Nyemaster Goode, P.C., Des Moines, |IA

Scott Sundstrom is a shareholder at the Nyemaster law firm in Des Moines and is the chairman of Nyemaster's
Governmental Affairs Department. Scott lobbies on behalf of a number of clients before the legislature, the Governor, and
regulatory agencies. Although Scott has a broad and varied lobbying practice, with particular emphasis on issues relating
to taxation, insurance, and lowa’s regulatory environment. Scott also assists clients with appellate matters before lowa
state and federal courts. Scott regularly speaks before groups about current legislative and regulatory topics and the lowa
political environment. Prior to joining Nyemaster Goode, Scott served as a law clerk to the Hon. Carlos Lucero, a judge on
the United States Court of Appeals for the Tenth Circuit, and practiced at law firms in Denver, Colorado, and Palo Alto,
California. Scott received his law degree with honors from New York University School of Law, where he served as an
Articles Editor on the NYU Law Review. He received his undergraduate degree with honors from Carleton College, where
he was a member of an improvisational comedy troupe.
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Marie Trimble Holvick, Gordon & Rees, LLP, San Francisco, CA

Marie Trimble Holvick is Senior Counsel in the Employment practice group of the San Francisco office of Gordon & Rees.
Ms. Holvick’s experience includes assisting with employment matters involving allegations of age, gender, and race
discrimination, sexual harassment, wrongful termination, whistleblower claims, violations of the FMLA, the FEHA, and the
ADA, and “wage and hour” violations. Ms. Holvick’s employment law work has involved clients from a wide range of
industries, including restaurants, wineries, the hospitality industry, health care, manufacturing, non-profit organizations,
and insurance. In addition to appearances in state and federal court, Ms. Holvick has assisted in matters involving the
Department of Labor, the Division of Labor Standards Enforcement, the Department of Fair Employment and Housing, the
Equal Employment Opportunity Commission, the Workers Compensation Appeals Board, and the National Labor
Relations Board. Ms. Holvick also assists with class action litigation. In addition to litigation, Ms. Holvick regularly provides
employment counseling advice to employers and conducts workplace investigations. Ms. Holvick also coordinates legal
work in other areas of practice, including real estate, intellectual property, and commercial litigation.
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A. I came to the conclusion that she -- she

had made up -- that she was not telling the truth about
anything. That she was improvising everything that she
had said. That everything she was contradicted with,
she would make up improvisation of what actually

happened of why this happened, why this didn't happen.
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I saw the women enter 610 together. After a moment, I remember quite specifically

Mgms_hhdm%:t. t approximately 12:05 on Tuesday, I re-entered my
house and took a quick shower. As I was getting re-dressed in my bedroom, which is
on the opposite side of the building from 610, I heard loud voices from outside. I
had left my front door open, and the voices were carrying from in front of my

residence, as well as open windows along the alley between 608 and 610.
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526 03714 12,004 Joul Free BO0-015-1210 0P PL. 3:00 3.00 0.00 0.00
527 03714 12:044 Toll Free 800-315-12100P/PU 8:00 .00 0.00 0.00
28 03714 2:144 Inconing 973-953-483.12 oP 1:00 0.00 0.00 J.00
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A Picture Story



Dave Evans’ Camera
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Trying to Change Time
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Q. W1at was vour reaction when you saw thc

substance of the statemerts made in the Limvood

Wilsen's Ynvestigative Repart. frem The December 21st

interyvicw?

A, when I actually saw Che report T was ;
a
~eading it ard T said it didn’t nake any sense, she had
changed bey story completely. and there was -- the

sexual pecsitions she had oFf the suspecls
close tec what she had teld me.
1L

them and everything Jike that. And it didn't --

wasn 't mnaking any sense.

pecel
2006

Reported I:?r:
Margaret M. Powell
Certified Verbatim Reporter
6212 Splitrock Trail n
Apex, North Carolina 27539
(919) 779-0322
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¥-STE (MALE) OMNA CHARACTERISTICS DISCOVERED BY DMA SECURITY OM THE RAPE KIT ITEMS

15787 15777 15778 15780 15814 15817 165818 1577 165725 15774 15775

Fantfies Panties Fanties Fanties Pukbic Pukbic Pubic Rectal Rectal Crral Waginal

Stain A Stain A Stain B Stain D Comb Comkb Comkb Swab Swab Swab Swiab

Sperm Epithielial | Epithelial | Epithelial | Section 2 | Section 3 | Section 4 Sperm Epithelia Sperm pErm
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05438 11 {oL), 12 11 12 12 I 10
05445 15 21 22
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How Close Was This?



How Close Was This?

@Gell was Sentenced to De@
February 1997

A Single Vote
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April 1995
1 e
] ] 4 5 & ) B T ] g3 Lo 11 1 13
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April 1
¥,
£ 7 B

Fl

sy |F Allen Ray Jenkins Did Not Die

on April 3, 1995, Then Alan Gell ?<
|S Innocent 3

23

17
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3 Sidney Jenkins sees |
Monday Tuesday Wednesday Willie Hoggard sees Friday Jenkins Alive
. . Arri| 1
Jenkins Alive The Hunts see
Ricky Odom sees Jenkins Alive
Jenkins Alive Richard Jones sees 2
Donald Hale sees Jenkins Alive
Jenkins Alive
3 4 5 o D
Morrisand Hall Claim -
=eesas 17 Witnesses Saw Allen Ray D
( JenkinsAlive After April 3 :
)
1995 rhepda e
Jenkins Alive
17 \ 18 19 20 21 22
Larry Luke sees Jenkins Linwood Rawls sees Jenkins
Alive Alive 23
Benjamin Parker sees Peggy Moore sees Jenkins
Jenkins Alive Alive
Paula Brabble sees Jenkins Addie Wilder Stops Hearing
Alive Sounds from Jenkins House
Janelle Harris sees Jenkins Robert Jerome Blowe sees 30
Alive Jenkins




Open File Discovery



How Close Was This?

@Gell was Sentenced to Death In
February 1997

A Single Vote
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How Close Was This?

Alan Gell was Sentenced to Death In
February 1997

GFingernail (and an obsession)>

C__ A Single Vote >




A Pawn in Their Game



*No fingerprints linking Reade Seligmann or Collin Finnerty to bathroom
*No hairs linking Reade Seligmann or Collin Finnerty to bathroom

No fibers linking Reade Seligmann or Collin Finnerty to bathroom

i »
L£xy ¢
- 4
2 T4
| | : j
. = e
.- S

*No obvious physical injuries consistent with beating and gang rape



In most cases, the minimum peak height threshold will be 150 RFU for STR alie
~ analyst may use a lower threshold. A lower threshold can be used if the following criteria ara mef

1. Each electropherogram is analyzed independently of other electropherograms.
2. Evidence electropherograms are analyzed independently of reference electropherograms.

. The peak is at least three times the approximate average RFU of the noise.

The peak is higher than any reproducible artifacts in the analysis range.

. If criteria 1-5 are met, the analyst can use 125, 100, 75, or 50 RFU as the minimum peak
he}ght to Indude any and all peaks that the anaiyst oonsnders true.

TS

b
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<. Evidence elecl

Zle g = [STeiddalal aT=37aVal T2 B -
-

(rop EI'OQI'EI'I'IS are analyzecC

“In most casSen immum seak height threshold will be 150 RFU for STR Aol
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ng criteria are met.

LTSS

faepenaently ol rererence electropherogra

ratios to make artifacts appear as true alleles and make true alleles appear as artifacts.

Alleles and loci are determined from the diagnostic peaks (allelic ladder) of the appropriate dye
colar and size range (bases) for a particular STR marker system.

Humazygote allele peak heights are approximately twice that of heterozygotes as a result of
doubling signal from two alleles of the same size. The' expaded peak height ratio! for
heterozygote alleles is 70-100%.

Peaks not aligning with those in the allelic ladders have been ,datecmed both within and outside the
range of the ladders (off-ladder alleles). Some peaks may represent variant alleles containing
incomplete repeats. The analyzer software will accurately label many of the alleles not present in
the allelic ladders. If a sample has an off-ladder allele, the peak should be viewed under
magnification to determine its position relative to the nearest bin. If the sample does not appear to
be a true off-ladder allele, then the sample should be re-run. If the sample appears to be a true
off-ladder allele, then the base designation must be noted. The sample must be re-amplified or
another sample from a different tissue type from the same individual must be extracted and
amplified. The two samples should then be run separately In the same electrophoresis run and
the base designation must be within +0.5 bp. The off-ladder allele can be reported using ISFH
nomenclature if the variant is listed in peer-reviewed literature or in the off-ladder allele database
in STRbase. Ifitis a new variant, then the basa dastgnatlon wili ba Il.sted when reporting out the

: data.

! [lower peak height] + [higher peak height] x 100% = peak ratio
50

2%
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Something Must Have Happened



A Checklist



A Checklist
March 14, 2006
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A Checklist
March 14, 2006

Oral Anal | Vaginal | Married
Matt
X X X
Brett
Adam




A Checklist
March 16, 2006

Oral Anal | Vaginal | Married
Matt
X X X
Brett
Adam




A Checklist
March 16, 2006

Oral Anal | Vaginal | Married
Matt
X X X X
Brett
Adam




A Checklist
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Oral Anal | Vaginal | Married
Matt
X X X X
Brett
X
Adam




A Checklist
March 16, 2006

Oral Anal | Vaginal | Married
Matt
X X X X
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A Checklist
March 16, 2006

Oral Anal | Vaginal | Married
Matt
X X X X
Brett
X X
Adam
X X




A Checklist

April 6, 2006
Oral Anal | Vaginal | Married
Matt
X X X X
Brett
X X
Adam
X X




A Checklist

April 6, 2006

Oral Anal | Vaginal | Married
Matt

X | XX | X X
Brett

X X

Adam

X X




A Checklist

April 6, 2006

Oral Anal | Vaginal | Married
Matt

X | XX | XX | X
Brett

X X

Adam

X X
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April 6, 2006

Oral Anal | Vaginal | Married
Matt

X | XX | XX | X
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XX | X

Adam

X X




A Checklist

April 6, 2006

Oral Anal | Vaginal | Married
Matt

X | XX | XX | X
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XX | XX

Adam

X X




A Checklist

April 6, 2006

Oral Anal | Vaginal | Married
Matt

X | XX | XX | X
Brett

XX | XX

Adam

XX | X




A Checklist

April 6, 2006
Oral Anal | Vaginal | Married
XXX XX | X
Brett XX XX
Adam XX X X




Who's Who
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Who's Who

December 21st

——  Dave Evans = Adam, Dan, Brett and Matt = ——

Reade Seligmann = Matt and Adam 2
W# Collin Finnerty = ? —
— — e

Dave Evans (Adam, Dan, Brett and Matt) - - —
Anal, Vaginal and Oral Sex —

-1 Reade Seligmann (Matt and Adam) - - No Sex __
ﬁﬁm Collin Finnerty (?) - - Anal and Vaginal Sex

ba

e



A Checklist
April 6, 2006

Breft Penetralces Anallyll and Vadinally
Adam Performs Sex Act in Her Face
Brett Finishes at Same Time as Adam
December 21 - - Dave Evans Does Sex Act in Face
Dave Evans = Brett and Adam

Therefore - - Dave Evans Has Sex with Her from
Behind and in Front of Her All at the Same Time













The Identification Process



The Identification Process

Use an Independent Administrator
Use Minimum of 5 Fillers per Suspect
Fillers Must Resemble Description

When Showing New Suspect Avoid
Reusing Fillers

Administrators Give ldentical Instructions
Do Not Give Withess Feedback

Tell Witness Suspect May Not Be In
Photos



The Identification Process

The Photo Arrays



March 16, 2006

[905HRS - IN PHOTO ARRAY (A) SHE STATED THAT THE PEOPLE IN THE PHOTOS LOOKED
ALIKE. SHE WAS ABLE TO SELECT PHOTO #35 (7 - 10) 70%. SHE COULD NOT REMEMBER
WHERE EXACTLY SHE SAW #7 AT THE PARTY.

—
v
BA
R
e i oy -,
k.




March 21, 2006

TWO MORE ARRAYS (E-F) WERE SHOWN TO THE VICTIM ON 03/21/2006. SHE COULD NOT
IDENTIFY ANY OF THE PICTURES IN THE PHOTO ARRAYS. SHE AGAIN STATED THE
PHOTOS LOOKED THE SAME. SHE REQUESTED TO LOOK AT BOTH OF THE PHOTO ARRAYS

AGAIN. [ SHOWED THE PHOTOS AGAIN IN THE SAME ORDER. AGAIN, SHE WAS UNABLE TO
IDENTIFY ANY OF THE PHOTOS. E WAS SHOWN AT 1808HRS AND F WAS SHOWN AT

1813HRS.

om




March 16, 2006
March 21, 2006

Collin Finnerty’s Picture Was Never Shown in a
Photo Array

Collin Finnerty Did Not Resemble Any of the
Descriptions Given by Crystal Mangum



The Identification Process

The Investigation Was Dead
She Had Not Identified Anyone

She Had Not Given Descriptions That
Were Useful

She Could not Remember Anything
Further

There Was No Semen
There Was No DNA from the SBI

The Other Dancer Said It was a “Crock”



The Identification Process

widy. Devon Sherwood Was At the Party e the

photogr ¢ recalls

They Had His Picture

being at

wimesss VWY Not Show It to Her to See If  failed ©0
deniv She Remembered Him and What He :med by
Was Doing?

identify




The Identification Process

Was It an ldentification
Process?



The Identification Process

1/28/06 )1720HRS - WENT- TO-THE-APARTMENT OF HILLLAKX

BLAKE BOEMMLER 731-445-1441 8/7/84, HE AGREEDﬂjﬂ COME
70 THE STATION TO TALK ARCUT WHAT HAPPENED ON 3/13/08.

DAEHMT.ER STONED A NON-CUSTODIAL FORM AND WAS

@ Where Are the Pictures of Blake
T Boehmler and Brent Saeli?

aieD-
ﬂl'llj ]__| LLFET™] P ode bchd e Tl 9 "t e i T o el E e —— "-=-'l

BS5EY 10/9,85 116 PEGEAM DORM.
CIRLS STARTED TO DANCE HE STATED THAT NONE OF THEM
LOOKED IMPAIRED AND THAT HE STATED THAT THERE WAS AN
ABECIMENT AND SOMEONE MENTICHNED SOMETHING AEBOUT A PIMP.

ME. BOHEMLER STATED HE GOT SCARED AND DECIDED TO LEAVE

- — - o —— EMmITT



The Identification Process

Was It an ldentification
Process?



The Identification Process

Why Is This Videotaped?

Why Were the Photo Arrays Not
Videotaped?



The Identification Process

She Has |Identified Reade as a
Withess

Ry Why Not Ask to Speak with Him gg;;ggggﬂ_

WHERE EXAC Specifically?

wWhy Show Her Another Picture of the
Same Person Who She Has Already
Said Did Not Attack Her?

NS




IMAGE 7 (Reade Seligmann)

Victim:
He looks like one of the guys who assaulted me.

Zgt:
How sure of that are you?

Vieedm:
100%

Sgt:
You're a 100% sure. Ok,

Victim:
Yao .,

Bgk
How did he asesault you? Which one was he?

Victim:
He was the one that was etanding in front of me. um. that made me perform
oral sex on him.

Bgk
What else did he do?

Yicteim:
That was it.

NMOTE: Inv. Clayton motioned for me to repeat that for him.
Sgt:

He was the one that was standing in front of her that made her perform oral
sex., 100% sure that would have been IMAGSE 47.



December 21, 2006

point she started feeling sharp pu.im in her ass and vagina, Mﬁlt_h_nﬂﬁ't}_r Tﬂs_pb::*.l::;d"h;:;:r H

Finnerty and Evans were trying to get Seligman to “do it” but he kept saying NO. Then Seligman
got behind her, memmahrmuhﬂmdﬂwgﬂmﬁmmﬂm Dﬂ.vt.Ew
deMMSmmmMMnm e 3

N 1 Ui - @ e e A ol ...




March 16t

/0% sure at party

Does not remember
exactly where saw
him




March 16t April 4th

/0% sure at party 100% sure he was

Does not remember | the one who made
exactly where saw | her perform oral sex

him




March 16t

70% sure at

party
Does not
remember
exactly
where saw
him

April 4th

100% sure
he was the
one who
made her
perform oral
sex

December
21St

Seligmann
refuses to
have sex

Dave Evans
performs oral
sex




March 21, 2006

TWO MORE ARRAYS (E-F) WERE SHOWN TO THE VICTIM ON 03/21/2006. SHE COULD NOT
IDENTIFY ANY OF THE PICTURES IN THE PHOTO ARRAYS. SHE AGAIN STATED THE
PHOTOS LOOKED THE SAME. SHE REQUESTED TO LOOK AT BOTH OF THE PHOTO ARRAYS

AGAIN. [ SHOWED THE PHOTOS AGAIN IN THE SAME ORDER. AGAIN, SHE WAS UNABLE TO
IDENTIFY ANY OF THE PHOTOS. E WAS SHOWN AT 1808HRS AND F WAS SHOWN AT

1813HRS.

om




April 4, 2006

the mug




December 21, 2006

Inv. Wilson asked Crystal Mangum to describe the mustachs on Dave Evans. Crystal Mangum
F.m!:ﬁd, “it wasn't a real mustache like yours, it was like stubble or a shadow.” Inv, Wilson said
“Like a 5 o'clock shadow? Crystal Mangum stated, “Yes like that,”



March 16t

Does Not
Recognize Dave
Evans




March 16t April 4t

Does Not Recognize | Looks just like him
Dave Evans without the
mustache

90% sure he was the
one who attacked if
he had a mustache




March 16t

Does Not
Recognize
Dave Evans

April 4th

Looks just
like him
without the
mustache

90% sure he

was the one

who attacked
If he had a
mustache

December
21St

He did not
have a
mustache

He had a
“five o’clock
shadow”




March 16, 2006
March 21, 2006

Collin Finnerty’s Picture Was Never Shown in a
Photo Array

Collin Finnerty Did Not Resemble Any of the
Descriptions Given by Crystal Mangum



April 4, 2006

IMAGE 40 (Collin Finnerty) -

Victim:

He is the guy who assaulted me, -

Bgt: _

What did he da?
- Vioctim:

He put his penis in my anus and my vagina. (The victim's eyes were pooling

wWwith tears)

Sgt:
Was he the first or second one te do that?

Vicktim:
The szecond one.




December 21, 2006

12, Are you certain that they used their penis to rape you?
Answer: I can’t say 100% that it was a penis that was used because I couldn’t see it. They
had me bent over and my face pushed down to the floor so I couldn’t see what they were
using but I believe it was their penis. It felt like a penis, but it was a sharp pain. I couldn’'t
say 100% that I saw them use their penis but it was certainly something,



March 16t
March 21st

Finnerty Matches
No Description of
Her Attackers




March 16t
March 21st

Finnerty Matches No
Description of Her
Attackers

April 4th

He is the “second
one” who put his
penis in her vagina

Her eyes “pool” with
tears




March 16t
March 21st

Finnerty
Matches No
Description

of Her
Attackers

April 4th

He is the
“second one”
who put his
penis in her
vagina
Her eyes
“pool” with
tears

December
21St

Can't
remember
whether
penis was
put in her
vagina




Who Else Did She Identify?



IMAGE 4 (Matthew Wilson)

Sgt:
Did you recognize that person?

Victim:
e 1 mmbad 1ila Brat Rur T'm nar Sure.

TMAGE 5 (David Evans)

Viectim: .
He looks like one of the guys who assaultec me sort.

one of the guvs that assaulted me.

sSgt:
one of the guys that assaulted you? OX.

Victim:
Um hum.



March 16, 2006

1923HRS - PHOTO ARRAY (D) SHE SELECTED #1 (10-10) 100% AS BEING AT THE PARTY.SHE
COULD NOT REMEMBER EXACTLY WERE SHE SAW #1 AT THE PARTY.
P \ e ’ - 7




April 4, 2006
B

IMAGE ? (Joehn R, RBoas)

Tleeims
Ha wme EhorTn. "

SgE:
In the bathroosm, or &% the pArky?

Victim:
AL Che paxty.

Bgta
Ok, 80 b= was oot the psrson who ssspulted you. D6 you reanenbar wHal he wae
daing at tha parcy?

Yiccim:
He wap ztanding cutxide talking te the ather dancer.

‘




)

Consistent with our telephone conversation yesterday, I proposc that you review the

enclosed dc

Buchana She Identifies Brad Ross with Certainty as a ke
Being at the Party in both the Photo Array >«

3(]3: in Mr.-

;“ﬂg:g:; and the Powerpoint Identification
y Brad Ross was in Raleigh When She was
X at the Party

3)

Thf.-

4) The Statements of All Three of the Lessees of the Home Given to Police During

Interrogations Conducted by Your District’s Investgators
5) SBI Laboratory Reports nE Tests Conducted on Mr Ross's EN:'L

-



April 4, 2006

That she and the others aforementioned went inside the house where the party or
gathering was taking place. That she was the only female there at the time and she
encountered no problems with anyone there. That after staving at this location for
approximately fifteen to twenty minutes she and Chris Loftus opted to leave and
refurn to Chris’s dorm room on campus. That they called and were picked up by a
cab at the house which took them back to the dorm on campus. That she did not
remember the name ol the cab company or even the description of the cab or driver

at this point in time. That she had asked Chris about this before speaking with me
but he didn’t recall cither.

That during the time she and Chris were at the party no other females were present
that she saw, although she understood or heard that some strippers might be coming
to the party after 11:00PM that evening.

That the cab picked she and Chris up and carried them back to campus dropping
the two of them back at the dorm. That she knew this was somewhere around
LE:OPM in that Chris used his student / id card to “swipe™ the entrance door which
was locked and per what he had learned this occurred at 10:39PM, That as they



March 16, 2006

1909HRS - [N PHOTO ARRAY (B) SHE SELECTED #1 (10-100 100%. AGAIN SHE COULD NOT
REMEMBER WHERE EXACTLY SHE SAW #1 AT THE PARTY. SHE HESITATED ON #4, BUT

VRN



April 4, 2006

e SR R e
IMAGE 30 (Fred Krom)]

agts
Do vou recognize him?

Victim:
L=




Does Not Recognize




March 16, 2006

919HRS - IN PHOTO ARRAY (C) SHE SELECTED #5 AND #6 (10-10) 100% AS BEING AT THE
PARTY. SHE COULD NOT REMEMBER EXACTUY WHERE SHE SAW #5 AND #6 AT THE

PARTY. SHE HESITATED ON #2, BUT SHE COULD NOT IDENTIFY THE PERSON FROM THAT

e 4
' ¢“ : 3




April 4, 2006

IMAGE 27 (Nicholas O’Hara)

Sgt:
Do you recognize him?

Victim:

NG .




March 16, 2006

~\ P~

[919HRS - IN PHOTO ARRAY (C) SHE SELECTED #5 @ 0-10) 100% AS BEING AT THE

PARTY. SHE COULD NOT REMEMBER EXACTLY WHERESHE SAW #5 AND #6 AT THE

PARTY. SHE HESITATED ON #2, BUT SHE COULD NOT IDENTIFY THE PERSON FROM THAT
| gy~ |



April 4, 2006
B S N e e L S e N P e e

IMAGE 41 (Kevin Mayer)

Sgt:
Do you recognize him?

Victim:
No.
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SPECIAL PROSECUTIONS SECTION
NORTH CAROLINA ATTORNEY GENERAL'S OFFICE, NORTH CAROLINA DEPARTMENT OF JUSTICE

On January 13, 2007, Attorey General Roy Cooper accepred the request of the Dutham Dis-
d of sexually assaul

. he promised a new review of the evidence and additional irtves-
eh thar these cases travel wil be lighted by the law and the evidence

whahad

i - campus parey during spring brealk 2006 had been the vietim of
a s of he Duke University lacrosse team,
Asaresu ned in April 2006 against Reade Seligmann and
Calln Fi egree rape, fiest-degree sexual offense and frst-degree
Kadnappi was indicted for these same offenses.
From the incained cheir innocente. In
che ensui filed by defense

worney Michael B. Nifong dismissed the

“The same month, the North Carolina Stae Bar notified the Durham Districe Atconey chat it
i ino b Jated i Ehis handling
pl

sary 12, 2007, Discrict Atcorney Nifong requested the Atworney

While prosecutors acknowledge that rape and sexual assault victims often have some inconsis-
in this case, the inconsistencies were so significant
ck occurred

tencies in their accounts of a craumatic event,
and so contrary to the evidence that the State had no credible evidence that an atta

in that house that night.

Based on the significant inconsistencies berween the evidence and the various accounts given by
the accusing witness, the Artorney General and his prosecutors determined that the three indi-

HE ATTORNEY GENERAL OF NOR

fon of che ficts of che allegacions
le for a e

dif secuot to
it
B additional affirmative proof that chese crimes did hot
occ h b 1 ior Deputy
A ‘Special Depury Atcorney General Mary D. Winstead,
bel ¢ individuals innocent of these
oh
The Attoraey General il decision on the coraliy of their

review of the evidence. Primaril, heic investigation found that

It would have been contra-

dicted by other evidence in the case from numerous sources;

dicted by sign

viduals were innocent of the criminal charges and dismissed the cases April 11,2007,

1 b sy Saset o 4 0 O A STF, $05



e i TERED

b A SECURITY g st
Emmau-. ' e
TP NI i H

[FTS | m _
= s 1 i )
e 4 ]

e Mg mms Lo
il i LN o, 1 LH b2 = maEa |
m._ | ALk - T | IRET |
o r HelN (TR R T I '3:' s W
THa (AT mrasna l ¢ - i, R
Ry | moa ZR. 11 il E e .- B
G it ALt T 1Ly ‘o, | om WL
Pl EL A |!.1.r|.—|g|'u.1. % [ oy = n
CHIBLLLS [, i3 ii, H Ed WL BT = B ILIs
i IF. B WP A iA 1% Eria i | b N
e L i W H B “":".-’ -3 L TLAE
Rl | I — | Lx] 1] Ky h | HILE
s | un | B 154 Lrae, 'd =g
P | man N s = b Fdaas, # i

THL Rariany b s oo oy s s Torwar, o Dt sbuoratony lowm ettty So0eeods Bl f 200 2100

T iy by ¢ T e - Bl T TTTT T - Tel T 00 AT < e T TR U - vl W

21




O%A Seburipy. I

il .-...u-‘|.|-;.:|_-a-.||.-|. Sy f::_!'.'-.:"'__ :?-"5-_&'
| : T T e T B Ar

-

syl remy uns 8 bowss i, A kneat | I:rlm 1 rn-l.-r.-.-rg m:
1. Badh eleciophsmgrn I8 5k 2ed rdipsrdan iy of iy Sl mamg ramme,

4 A ‘l'l-lw 1

4. The pask 8 41 is] Fusa bran B 8 ppaosdwirts orerigs UL of ha noige,

5. The pesk @ higher then 43y nigristscbls artfacts in 08 Ga0SE ieege

8. Wodisdp 1.8 9% el e anelyl canowne 155, 100, T4 ar 50 AFL) e ibe FhirdmLm pagk
T3l b inchuda sre and ol paais Fal the sty S0as060s A,

7. Panks hevipss B0 RFL! ara ot intarpasiad,

W irum pasks Balra [0 Dwesteit am mpecwd o Te Snsin ; depa oan b lahare
. &
mrpac fpaa iy o arplied CRLA can B adkdnd o B Forramiciesing: sandass mic

R e e Ll | EEE ) SETISIS ] T m—

Each electropherogram shall be analyzed independently of other
electropherograms

P T Nt sl o STl et of [angisie DR 0on afer peai: hasghe
rwlan o o La0LL Gp g ue o elekee aeed eghs e o lobas Bpreat 55 prkiects

mlnudhdnmﬂdrwmmﬁhm}ﬂ:hmmmwmm
kar A S g (ea | le m paricske BTR #irker myuiem e

FesTaoypods G ke padh heighia A e EL Wy Teekca Laal of heS T E) s @4 & reca oI
RS gl frorm S ek 31 198 i sz, This aupeciesd [ St ratin’ Tor
tERTTEg ol Sk B P00

Panke rat sligring Wi Lhoss in e alleic Laddens Sayo been debscnd bolh st as oubida
g ol B leciders I-_Iehf-iﬂ!f-llhil- B peske mury rl-mm-.-mm-:n e
[ e o e e £ et prer scbwwre wl 00 b lata] ey =l e b ol lin
thay e Mcidera Hh“mﬂnllm:ﬂﬂhuﬂ.d-m“uhw-:urd:-m
T S0 i3 profion redrde ke e e el S, F B samiply doas i) g la
[ @ i ofHaccer adale, Fumn e STpbe Sersd be reron F e 83708 dppsanrs i Se 9 e
ofHsSer sl e, 186 Ted Do g rabion rvapd ba meohmi Trra wrssle Tl bes reeapliies or
mH#IMJﬂthrmhmhmjﬂ.ﬁulmmmnﬂ
arm el & p=] Garesded whould than b ron 88 paddily e sema slachs phoras ]
oo Lk chisgmsbion eusnt s Wi 2005 b3, Thas cfiacrier abebs 0 be regetad ot 151
sormarcini e T ihe wadas! b kvindd In pesr-readessd Bifalor o e oP-baddsr oiiods ol babasa

i BT R Hil b mnew veriont, fess Fo b ey |
n 3 vz riadinn il by BUSE wiret reporieg ouf s

! e ks P’ = Pl el Bt gl | 0. TP = pmnis i

. A




O%A Seburipy. I

il .-...u-‘|.|-;.:|_-a-.||.-|. Sy f::_!'.'-.:"'__ :?-"5-_&'
| T T e T B Ar

In mod) CRSEE, Lhe minrram pank haight wacdsae wil ba 139 RFL for TR sbaea @
irityrl ey ane g keass Biadhed, 5 kesar thresbobs G80 bd vosd f B Felawing l:ﬂ.::':q-ql:_

Z mﬂml“miﬂll“ - h:-l!-|:-e|'|-:|-|||| ; I I:fl'-'lﬂ-l'\-:h! ki -
2 A pividk Pt czomah pheps. et ! s

peuk i higher than 7y roprisde oble arifacts in e Sy

2. Hodtedn 1:50% real e analyel conouge 1265, 100, T, arsm AR :I'n- TR 28k
T3l b inchuda sre and ol paais Fal the sty S0as060s A,

T. Paaks beiges B RFL! are nof inerpas bad,

W irum pasks Balra [0 Dwesteit am mpecwd o Te Snsin ; depa oan b lahare
. &
mrpac fpaa iy o arplied CRLA can B adkdnd o B Forramiciesing: sandass mic

R e e Ll | EEE ) SETISIS ] T m—

Evidence electropherograms shall be analyzed independently of
reference electropherograms

P T Nt sl o STl et of [angisie DR 0on afer peai: hasghe
rwlan o o La0LL Gp g ue o elekee aeed eghs e o lobas Bpreat 55 prkiects

mlnudhdnmﬂdrwmmﬁhm}ﬂ:hmmmwmm
kar A S g (ea | le m paricske BTR #irker myuiem e

FesTaoypods G ke padh heighia A e EL Wy Teekca Laal of heS T E) s @4 & reca oI
RS gl frorm S ek 31 198 i sz, This aupeciesd [ St ratin’ Tor
tERTTEg ol Sk B P00

Paake rof AEEng Wil heea in e allebc Ladcien: Save been delecad bolh s ate oohida 12
g ol B leciders I-_Iehf-iﬂ!f-llhil- Hawra memkx U MEprRS R v Wislan coni
[ e o e e £ et prer scbwwre wl 00 b lata] ey =l e b ol lin
U @il Mddar H'T:.Tﬂ““mmmmﬂ'FﬂHhth-:urd;-m
T S0 i3 profion redrde ke e e el S, F B samiply doas i) g la
[ @ i ofHaccer adale, Fumn e STpbe Sersd be reron F e 83708 dppsanrs i Se 9 e
ofHsSer sl e, 186 Ted Do g rabion rvapd ba meohmi Trra wrssle Tl bes reeapliies or
T Sample o o Tman el [pped froee e wosrra Irelioid 1 i Des eadrmcsed mrd
nrepifesd, The jos) Goregie shoukd thin b run 84 fardtody b sema sdschophoress in arl
W berie chiridgembion mmist by wiln 2005 . The oftscder alsds con be roperiod I5FH
sormarcini e T ihe wadas! b kvindd In pesr-readessd Bifalor o e oP-baddsr oiiods ol babasa
':.Erm P bn e sariond. en To burm demigration will b Basd sl reporieg ogl e

! e ks P’ = Pl el Bt gl | 0. TP = pmnis i

. A




'_lhm-nnﬂ.ll:rr
Pkl
o]

g | ol

AR




jrme] [ = !
gj |'.l:ul (D
sm | | ;g
e By [ 0 - BT Pt oy g

Py | o

Ari?




o Mg i 00 A, BT C—— Paa

30




T Sy (o A1 e B [ S
- b
T i

ETE]]




| SEL A ]
O, BT
) Frinad by il
Fagm I d |

XEE




s By A O OND e B T

B by g

led’ll

EYEY S




Bl o 5000 S i,

Printid p i

Fagm | i |

255




MEMORANDLUM

At the outset. let me acknowledge the Citv's concurrence with Attornev General Roy
f"m}pcr‘s; decision to dismiss all of the {:hargﬁ; agains;t I'vans. Scligman and I-"inncrt}' as well as his

declaration that these voung men are innocent of the charges for which they were indicted. While

Re: Duke Lacrosse Report



SPECIAL PROSECUTIONS SECTION
NORTH CAROLINA ATTORNEY GENERAL'S OFFICE, NORTH CAROLINA DEPARTMENT OF JUSTICE

2007 Arrarnev General Rov Cooper accepted the reques of the Durham Dis-
Thoa Sl racac rcred nrimarily on 2 witness whose recollecsion of che faces of che allegations

The accusing witnesss testimony regarding the alleged assault would have been contra-
dicted by other evidence in the case from numerous sources; i
|

The accusing witness’s testimony regarding the alleged assault and the events leading up
to and following the allegations would have been contradicted by significancly different

versions of events she told over the past year;

No testimony or physical evidence would have corroborated her testimony;

e o

The accused individuals were identified through questionable photographic procedures;

Credible and verifiable evidence demonstrated that the accused individuals cnuldinot
have participated in an attack during the time it was alleged to have occurred;

. g

The accusing witness's credibility would have been suspect based on previous encouriters
with law enforcement, her medical history and inconsistencies within her statements.

|
:
.‘

o oy Sapsr o B -




SPECIAL PROSECUTIONS SECTION
NORTH CAROLINA ATTORNEY GENERAL'S OFFICE, NORTH CAROLINA DEPARTMENT OF JUSTICE

On January 13, 2007, Attorey General Roy Cooper accepred the request of the Dutham Dis-
« d of sexually as

HE ATTORNEY GENERAL OF NOR

f the evidence and adi s
ghted by the law and the evidence

} lack of evidence and the additional affirmative proof that chese c did pot
whahad is cimes ch b his special

Th gacions th Depu
been hired o pe campus paty during spring break 2006 had been the vicdm of orney General Mary D. M,,z:l
asex he Duke Universicy lacrosse team e three individuals innocent of these
Asa |
Colli The Autorney General and his special prosecutors based their decision on the socaliy of their
kidna he vl y, hei

It would have been contra-
es;

filed by defe
ey Michael B. Nifong dismissed the

che allegati be dicted i
fiedche Ducham Districe Acorey cht it e sy ihls
lated i £ his handling of prstye

nto his cond
ry 12, 2007, Discrice Atcorney Nifong requested the Attproey
P P

+ The dindivi

a4 + Credible and verifible evidence demonstrated that the accused individusls could noc
d in an arrack i was alleged d;

In the same interview, the credibility of the accusing witnesss ability to identify the alleged at-
tackers was further called into doubt. When asked how she could recall with such certainty
who allegedly actacked her she claimed she was good at remembering faces. When the special
prosecutors brought Officer Gwen Sutton of the Durham Police Department into the interview
room, the accusing witness claimed she did not know Officer Sutton and had not seen her before
that day. Officer Sutton had spent more than five hours with the accusing witness during the
eatly morning hours of March 14, 2006.

“The ress only on d ch: d sex offense in vioksion

e il been abteed. She sraeed that the danced in 3 bedroom noe the
; pr e abe cied

e thin the Seane had e cvodibla evidemce that an armack occureed

Bisied on she sigriicant i ‘ 2ih
e acening winss the Artuny General and b prusecsron descrrinod thi che three ndi-
iada were i i and damissod the cases Apeil 11, 2007,

rocen the ausng d nex knose Ofieer ndnad bt
that dey. Offioes Samon had spere sicee than Svw Sors wi the sormng wimeas dusieg dhe
early morsirg reurs of Manch L4, 2006.
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Local Counsel and
Young Lawyers:
The Ins and Outs

of Being Second Chair

Connie M. Alt
Shuttleworth & Ingersoll PLC
115 3rd Street Suite 500
PO Box 2107
Cedar Rapids, IA 52406-2107
Phone: (319) 365-9461
cma@shuttleworthlaw.com
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Local Counsel and Young Lawyers: The Ins and Outs of Being Second Chair
Connie Alt
10 a.m. Thursday September 18t
1. Local Counsel
a. What are the rules? - Bennett decision
b. Scope of representation - what is your role?
i. Find out what is expected of you
ii. Get it in writing
c. Conflicts - did a small gig keep you from catching the big fish?

d. Payment - who is paying your bill, and do you need a retainer?

2. Young lawyers
a. Take every opportunity to go to court - always say yes
b. Note taking - why and how
c. Put the coffee on

d. Take advantage of the opportunity to talk to the court and other counsel



St. Paul Reinsurance Co., Ltd. v. Commercial Financial Corp., 198 F.R.D. 508 (2000)

48 Fed.R.Serv.3d 1232

198 F.R.D. 508
United States District Court,
N.D. Iowa,
Western Division.

ST. PAUL REINSURANCE COMPANY, LTD.,
CNA Reinsurance Company, Ltd., and Zurich
Reinsurance (London) Limited, Plaintiffs,
v.

COMMERCIAL FINANCIAL CORP., Defendant,
Commercial Financial Corp. and Security
State Bank, Counterclaim Plaintiffs,

v.

St. Paul Reinsurance Company, Ltd.,
CNA Reinsurance Company, Ltd., Zurich
Reinsurance (London) Limited, Professional
Claims Managers, Inc., and U.S. Risk
Underwriters, Inc., Counterclaim Defendants.

No. Coo—4080. | Nov. 22, 2000.

Reinsurance companies brought action against financial
corporation. Financia corporation filed motion for expedited
relief, which revealed discovery abuses by reinsurance
companies. On its own motion, the District Court,
Bennett, Chief Judge, held that: (1) plaintiffs' boilerplate,
unsubstantiated objections to discovery requests were
insufficient to satisfy their burden of demonstrating that
discovery was outside of scope alowed by Federal Rules
of Civil Procedure, and (2) sanction of requiring plaintiffs
attorney to write an article regarding why his objections
were improper, and submit such article to bar journas, was
warranted.

Ordered accordingly.

Opinion

*510 MEMORANDUM OPINION AND
ORDER REGARDING COURT'S SUA
SPONTE IMPOSITION OF SANCTIONS

TABLE OF CONTENTS

[. INTRODUCTION......oottiiiiiiiiiieeeeeeeieeeeniiinns

[I. LEGAL ANALYSIS.....ccooiiiiiiie

A. Scope of Discovery.......oococeeeeennnnne.

B. Sanctions Under Rule 26(g)...........

[II. CONCLUSION.......ooiiiiiiiiiiiee e

BENNETT, Chief Judge.

Anatole France, a late 19th and early 20th century French
writer, urbane critic and Nobel Prize winner penned: “It
is human nature to think wisely and to act in an absurd

fashion.” ! Little could France foresee that he would decades
later capturethe essence of plaintiffs counsel's“Rambo” style
discovery tacticsin thislitigation.

Mext

I. INTRODUCTION

This matter is before court on its own initiative. On October
4, 2000, defendant Commercial Financial Corp. (“CFC”)
filed a Motion for Expedited Relief Pursuant to Federal
Rule of Civil Procedure 57. In support of its motion and
request that trial be set for an available day immediately
after the court rules on its motion for summary judgment,
CFC recounted a discovery objection asserted by plaintiffs
St. Paul Reinsurance Company, Ltd., CNA Reinsurance
Company, *511 Ltd., and Zurich Reinsurance (London)
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Limited (“plaintiffs’) in this case to demonstrate to the court
that plaintiffs intend to make every issue as burdensome
as possible for CFC, thus justifying CFC's Motion for
Expedited Relief. As a result, the court became aware of
the objections to the discovery requests asserted by the
plaintiffs in this case. In aimost every respect, as will
be demonstrated below, each objection asserted by the
plaintiffs is boilerplate, obstructionist, frivolous, overbroad,
and, significantly, contrary to well-established and long
standing federal law. This court will not tolerate such an
egregious abuse of the discovery process. Therefore, in order
to curb the abuse of discovery inthiscase, the court has taken
up thismatter sua sponte pursuant to Rule 26(g) of the Federal
Rules of Civil Procedure.

I1. LEGAL ANALYSIS

A. Scope of Discovery

1 [2
in Rule 26 of the Federal Rulesof Civil Procedure. Rule 26(b)
(1) providesin relevant part:

Parties may obtain  discovery
regarding any matter, not privileged,
which is relevant to the subject
matter involved in the pending action,
whether it relates to the claim or
defense of the party seeking discovery
or to the clam or defense of any
other party, including the existence,
description, nature custody, condition
and location of any books, documents,
or other tangible things and the
identity and location of persons
having knowledge of any discoverable
matter. It is not ground for objection
that the information sought will be
inadmissible at the trial if information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence.

FED.R.CIV.P. 26(b)(1). In order to fulfill discovery's
purposes of providing both partieswith “information essential
to the proper litigation of al relevant facts, to eliminate
surprise, and to promote settlement,” the discovery rules
mandate a liberality in the scope of discoverable material.

Mext

The scope of discoverableinformation isdelineated

Jochimsv. Isuzu Motors, Ltd., 145 F.R.D. 507, 509 (S.D.lowa
1992) (citing In re Hawaii Corp., 88 F.R.D. 518, 524
(D.Haw.1980)); see also Seattle Times Co. v. Rhinehart,
467 U.S. 20, 34, 104 S.Ct. 2199, 81 L.Ed.2d 17 (1984)
( “Libera discovery is provided for the sole purpose of
assisting in the preparation and trial, or the settlement, of
litigated disputes.”); Oppenheimer Fund, Inc. v. Sanders,
437 U.S. 340, 351, 98 S.Ct. 2380, 57 L.Ed.2d 253 (1978);
DI Operating Partnership, L.P. v. Neuwirth, 973 F.2d 652
(8th Cir.1992); Lozano v. Maryland Casualty Co., 850 F.2d
1470, 1472 (11th Cir.1988); Gary Plastic Packaging Corp. v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 756 F.2d 230,
236 (2d Cir.1985); Miller v. Pancucci, 141 F.R.D. 292, 298
(C.D.Cal.1992) (stating that the federal policy of discovery is
aliberal one). Thus, aslong asthe parties request information
or documents relevant to the clams at issue in the case,
and such requests are tendered in good faith and are not
unduly burdensome, discovery shall proceed. M. Berenson
Co., Inc. v. Faneuil Hall Marketplace, Inc., 103 F.R.D. 635,
637 (D.Mass.1984).

(3[4
of establishing lack of relevancy or undue burden. Oleson
v. Kmart Corp., 175 F.R.D. 560, 565 (D.Kan.1997) (“The
objecting party hasthe burden to substantiate its objections.”)
(citing Peat, Marwick, Mitchell & Co. v. West, 748 F.2d 540
(10th Cir.1984), cert. dismissed, 469 U.S. 1199, 105 S.Ct.
983, 83 L.Ed.2d 984 (1985)); accord G-69 v. Degnan, 130
F.R.D. 326, 331 (D.N.J.1990); Flora v. Hamilton, 81 F.R.D.
576, 578 (M.D.N.C.1978). The party must demonstrate to the
court “that the requested documents either do not comewithin
the broad scope of relevance defined pursuant to Fed.R.Civ.P.
26(b)(1) or else are of such margina relevance that the
potential harm occasioned by discovery would outweigh
the ordinary presumption in favor of broad disclosure....”
Burke v. New York City Police Department, 115 F.R.D.
220, 224 (S.D.N.Y.1987). Further, the “mere statement by
a party that the interrogatory [or request for production]
was ‘overly broad, burdensome, oppressive and irrelevant’
is not adequate to voice a successful objection.” Josephs
v. *512 Harris Corp., 677 F.2d 985, 992 (3d Cir.1982)
(quoting Roesberg v. Johns-Manville Corp., 85 F.R.D. 292,
29697 (E.D.Pa.1980)); see also Oleson, 175 F.R.D. 560,
565 (“The litany of overly burdensome, oppressive, and
irrelevant does not alone constitute a successful objection to
a discovery request.”) (citation omitted). “On the contrary,
the party resisting discovery ‘ must show specifically how ...
each interrogatory [or request for production] is not relevant
or how each question is overly broad, burdensome or

[5] Theparty resisting production bearsthe burden
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oppressive.” " Id. at 992 (quoting Roesberg, 85 F.R.D. at 296—
97); see also Oleson, 175 F.R.D. 560, 565 (“The objecting
party must show specifically how each discovery request is
burdensome or oppressive by submitting affidavitsor offering
evidence revealing the nature of the burden.”); Cipollone
v. Liggett Group, Inc., 785 F.2d 1108, 1121 (3d Cir.1986)
(holding that it is not sufficient to merely state a generalized
objection, but, rather, objecting party must demonstrate that
a particularized harm is likely to occur if the discovery be
had by the party seeking it); Degnan, 130 F.R.D. at 331
(D.N.J.1990) (same).

In this case, the plaintiffs have failed to sustain their burden
of demonstrating that the discovery sought is outside the
scope of Rule 26(b)(1). Rather, they have merely asserted
boilerplate objections that the discovery sought is vague,
ambiguous, overbroad, unduly burdensome, etc ... without
specifying how each request for production is deficient and
without articulating the particular harm that would accrue if
they were required to respond to CFC's discovery requests.
The following objections asserted by plaintiffsin response to
one of CFC's discovery requestsisillustrative:

DOCUMENT REQUEST NO 1: All documentsidentified,
or relied on, in your answers to Counterclaim Plaintiff's
First Set of Interrogatories Directed to Counterclaim
Defendant.

OBJECTIONS TO DOCUMENT REQUEST NO. 1: St.
Paul objects to this request on the ground that the request
is oppressive, burdensome and harassing. St. Paul further
objects to this request on the ground that it is vague,
ambiguous and unintelligible. St. Paul further objects that
the request is overbroad and without reasonable limitation
in scope or time frame. St. Paul further objects that the
request seeks information that is protected from disclosure
by the attorney-client privilege, the attorney work product
doctrine and/or the joint interest or joint defense privilege.
St. Paul further objectsto thisrequest on the ground that the
reguest seeksinformation and documents equally available
to the propounding parties from their own records or from
records which are equally available to the propounding
parties. St. Paul further objects that this request fails to
designate the documents to be produced with reasonable

particularity. 2

[6] Inevery respect these objections are text-book examples
of what federal courts have routinely deemed to be
improper objections. Indeed, an individual examination of
the above-mentioned objections is instructive. *513 The

Mext

first objection asserted by the plaintiffs to CFC's “ Document
Request No. 1" is that it is oppressive, burdensome and
harassing. Plaintiffs assert these objections, however, without
explaining, much less substantiating, how CFC's request is
oppressive, burdensome and harassing. See Redland Soccer
Club, Inc. v. Department of the Army, 55 F.3d 827, 856 (3d
Cir.1995) (stating that the mere statement by a party that
the interrogatory was overly broad, burdensome, oppressive
and irrelevant is not adequate to voice a successful objection
to an interrogatory and that instead, the party resisting
discovery must show specifically how each interrogatory
is not relevant or how each question is overly broad,
burdensome or oppressive) (citation omitted); see also
McLeod, Alexander, Powel & Apffel, P.C. v. Quarles, 894
F.2d 1482, 1485 (5th Cir.1990) (stating that the “party
resisting discovery must show specifically how ... each
interrogatory is not relevant or how each question is overly
broad, burdensome or oppressive’” and then stating that
“[w]e see no reason to distinguish the standards governing
responses to interrogatories from those that govern responses
to production requests.”) (citation omitted). Plaintiffs next
object that CFC's document request is vague, ambiguous
andunintelligible. Similarly, plaintiffsassert these boilerplate
objections and fail to substantiate how CFC's request is
vague, ambiguous and unintelligible. Paulsen v. Case Corp.,
168 F.R.D. 285, 289 (C.D.Cal.1996); see also Burns v.
Imagine Films Entertainment, Inc., 164 F.R.D. 589, 592-93
(W.D.N.Y.1996) (general objections that discovery request
was overbroad, vague and unduly burdensome were not
sufficiently specific to allow court to ascertain objectionable
character of discovery request and were improper); Chubb
Integrated Sys. Ltd. v. National Bank of Washington, 103
F.R.D. 52, 58 (D.D.C.1984) (“Genera objections are not
useful to the court ruling on a discovery motion. Nor does
a general objection fulfill [a party's] burden to explain its
objections.”). The plaintiffs third objection to CFC's request
is based on the ground that it is overbroad and without
reasonable limitation in scope or time frame. Once again,
plaintiffs fail to offer any evidence or affidavits in support
of these objections. See Etienne v. Wolverine Tube, Inc., 185
F.R.D. 653, 656 (D.Kan.1999) (stating that a party resisting
discovery on the grounds that a request is overly broad,
including any objection to the temporal scope of the request,
has the burden to support its objection, unless the request is
overly broad onitsface); accord Hilt v. S=C Inc., 170 F.R.D.
182, 186 (D.Kan.1997).

(71 [8
based on the ground that it seeks information that is protected

The plaintiffs fourth objection to CFC's request is
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from disclosure by the attorney-client privilege, the attorney
work product doctrine and/or thejoint interest or joint defense
privilege. Initialy, the court notes that FED.R.CIV.P. 26(b)
(5) requires:

When a party withholds information
otherwise discoverable under these
rules by claiming that it is privileged
or subject to protection as tria
preparation material, the party shall
make the clam expressly and
shall describe the nature of the
documents, communications, or things
not produced or disclosed in a manner
that, without revealing information
itself privileged or protected, will
enable other parties to assess the
applicability of the privilege or
protection.

The plaintiffs objections fail to satisfy the requirements
of Rule 26(b)(5). Specificaly, the plaintiffs boilerplate
objections fail to identify the lawyers involved in the
conversations, the people present during the conversation,
and a description of the nature of the communication
sufficient to enable CFC to assess the applicability of the
claimed privilege. See Pham v. Hartford Fire Ins. Co., 193
F.R.D. 659, 662 (D.Col0.2000); see also MMAR Group
Inc. v. Dow Jones & Co. Inc., 187 F.R.D. 282, 292 n.
6 (S.D.Tex.1999) (describing the assertion of attorney-
client privilege and work product doctrine as boilerplate
objections); Athridge v. Aetna Casualty & Surety Co., 184
F.R.D. 181, 190 (D.D.C.1998) (stating that such genera
objections such as attorney-client privilege and work product
privilege are disfavored); Miller v. Pancucci, 141 F.R.D. 292,
302 (C.D.Cal.1992) (stating that to properly claim attorney-
client privilege, the claimant must specifically designate and
describe the documents claimed to be *514 within the scope
of the privilege and to be reasonably precise in stating the
reasons for preserving their confidentiality) (citing United
Sates v. Osborn, 561 F.2d 1334, 1339 (9th Cir.1977)).
Moreover, asindicated previoudly, boilerplate objections are
improper. Miller v. Pancucci, 141 F.R.D. 292 at 302 (citation
omitted). The plaintiffs fifth objection to CFC's request is
based on the ground that it seeks information and documents
equally available to the propounding parties from their own
records or from records which are equally available to the
propounding parties. However, with respect to this objection,
courts have unambiguously stated that this exact objection
is insufficient to resist a discovery request. See, e.g., City
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Consumer Services v. Horne, 100 F.R.D. 740, 747 (D.Utah
1983) (stating that itis* not usually aground for objection that
the information is equally available to the interrogator or isa
matter of publicrecord.”) (citing Petruska v. Johns—-Manville,
83 F.R.D. 32, 35 (E.D.Pa1979)); Associated Wholesale
Grocers, Inc. v. U.S,, 1989 WL 110300, *3 (D.Kan. June 7,
1989) (stating that defendant's argument of equal accessibility
is not sufficient to resist discovery) (citing City Consumer
Services). Nevertheless, plaintiffs assert this meritless ground
asabasisfor their objection.

(91 [10] [11] [12]
objection to CFC's document request is on the ground
that it fails to designate the documents to be produced
with reasonable particularity. The court agrees that a
request for production of documents must describe the
documents requested with “reasonable particularity.” See
FED.R.CIV.P. 34(b) (stating that the request shall be set
forth with “reasonable particularity.”); see also Parsons v.
Jefferson—Pilot Corp., 141 F.R.D. 408, 412 (M.D.N.C.1992)
( “Document requests ... must be described with ‘reasonable
particularity.” "). The test for reasonable particularity is
whether the request places the party upon “reasonable notice
of what is called for and what is not.” Parsons, 141 F.R.D.
at 412. Therefore, the party requesting the production of
documents must provide “sufficient information to enable
[the party to whom the request is directed] to identify
responsive documents.” Kidwiler v. Progressive Paloverde
Insurance Co., 192 F.R.D. 193, 202 (N.D.W.Va.2000);
accord Nexxus Products Co. v. CVS New York, Inc., 188
F.R.D. 11, 20 (D.Mass.1999). Courts have interpreted the
“particularity” requirement to mandate that a responding
party be given sufficient information to enable it to identify
responsive documents. See Mallinckrodt Chem. Works v.
Goldman, Sachs & Co., 58 F.R.D. 348 (S.D.N.Y.1973).
Broad and undirected requestsfor all documentswhich relate
in any way to the complaint are regularly stricken as too
ambiguous. See, e.g., Robbins v. Camden City Bd. of Educ.,
105 F.R.D. 49, 50 (D.N.J.1985); Gaison v. <ott, 59 F.R.D.
347, 353 (D.Haw.1973); see also Holland v. Muscatine
General Hospital, 971 F.Supp. 385, 392 (S.D.lowa 1997)
(stating that “all papers’ relied on in answering an entire set
of interrogatories does not describe the documents with the
required “reasonable particularity”). Here, however, CFC's
document request does not fail the “reasonable particularity”
test. CFC's request places the plaintiffs on reasonable notice
of what is called for and what is not. Specifically, CFC
requested the following from the plaintiffs: “All documents
identified, or relied on, in your answers to counterclaim

The plaintiffs sixth and final
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plaintiff's first set of interrogatories directed to counterclaim
defendant.” While not a model of specificity, this request
does place the plaintiffs upon reasonable notice of what is
called for and, thus, is not so open-ended asto call simply for
documents related to a claim or defensein this action.

As demonstrated, the litany of plaintiffs boilerplate
objections are unsubstantiated because they fail to show
specificaly how each discovery request is burdensome,
oppressive or any of the other grounds upon which they base
their objections by submitting affidavits or offering evidence
revealing the nature of the objections. Moreover, thisis not a
case where one, or even two, of the six objections asserted by
plaintiffs are obstructionist, boilerplate and improper. Rather,
every single objection is obstructionist, boilerplate, frivolous
and contrary to federal law. This court will not countenance
such abusive discovery tactics.

*515 B. Sanctions Under Rule 26(g)

Rule 26(g) of the Federal Rules of Civil Procedure imposes
on counsel and parties an affirmative duty to conduct pretrial
discovery in aresponsible manner. See FED.R.CIV.P. 26(g),
Advisory Committee Notes to 1983 Amendments. Improper
discovery requests, responses and objections are governed by
Rule 26(g). Specifically, this rule provides, in pertinent part,
that:

(2) The signature of the attorney or party constitutes a
certification that to the best of the signor's knowledge,
information, and belief, formed after a reasonable inquiry,
the request, response, or objectionis:

(A) consistent with these rules and warranted by existing
law or a good faith argument for the extension,
modification, or reversal of existing law;

(B) not interposed for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase
in the cost of litigation; and

(C) not unreasonably or unduly burdensome or expensive,
given the needs of the case, the discovery already had in
the case, the amount in controversy, and the importance of
the issues at stake in the litigation.

* k k ok k %

Mext

[13] (3) If without substantial justification a certification
ismade in violation of the rule, the court, upon motion or
upon its own initiative, shall impose on the person who
made the certification, the party upon whose behalf the
request ... is made, or both, an appropriate sanction, which
may include an order to pay the amount of the reasonable
expenses incurred because of the violation, including a
reasonable attorney's fee.

FED. R. CIV. P. 26(g); Perkins v. General Motors Corp.,
965 F.2d 597 600 (8th Cir.1992). This Rule allows the court
to impose sanctions on the signer of a discovery response
when the signing of the response is incomplete, evasive or
objectively unreasonable under the circumstances. Poole v.
Textron, Inc., 192 F.R.D. 494, 498 (D.Md.2000); see also
Chudasama v. Mazda Motor Corp., 123 F.3d 1353, 1372
(11th Cir.1997) (stating that the signature certifies that the
filing conforms to the discovery rules is made for proper
purpose, and does not impose undue burdens on the opposing
party in light of the circumstances of the case); Malautea
v. Suzuki Motor Co., 987 F.2d 1536, 1545 (11th Cir.1993),
aff'g Malautea v. Suzuki Motor Corp., 148 F.R.D. 362, 374
(S.D.Ga.1991) (upholding Rule 26(g) sanctionsfor a* pattern
of conduct” manifesting improper purpose that consisted
of meritless objections to requests as irrelevant or overly
burdensome, and partial answers to discovery questions that
were evasive and misleading); accord Project 74 Allentown,
Inc. v. Frost, 143 F.R.D. 77, 84 (E.D.Pa1992). It is the
responses themselves that are the proper object of Rule 26(g)
sanctions. See, e.g., Legault v. Zambarano, 105 F.3d 24, 28
(st Cir.1997) (imposing monetary sanction on client and
counsel under Rule 26(g) for failure to produce documents
responsive to legitimate discovery requests); Gonsalves v.
City of New Bedford, 168 F.R.D. 102, 114-15 (D.Mass.1996)
(imposing $15,000 sanction on counsel for causing client to
respond falsely to interrogatories). Moreover, even though
defendant CFC in this case did not seek sanctions pursuant
to FED. R. CIV. P. 26(g), the court has authority to make a
sua sponte determination as to whether Rule 26(g) sanctions
should beimposed. FED. R. CIV. P. 26(g) (“If acertification
ismadeinviolation of therule, the court, upon maotion or upon
itsowninitiative,....”); see also Dugan v. Smerwick Sewerage
Co., 142 F.3d 398, 407 (7th Cir.1998) (stating that Rule 26(g)
(3) provides that the court either on its own motion or the
motion of a party shall impose an appropriate sanction upon
the counsel who made the certification and/or the party he
or she represents); Project 74 Allentown, Inc. v. Frost, 143
F.R.D. 77, 84 n. 9 (E.D.Pa.1992) (“Even though the parties
did not seek sanctions pursuant to FED.R.CIV.P. 26(g) in
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St. Paul Reinsurance Co., Ltd. v. Commercial Financial Corp., 198 F.R.D. 508 (2000)

48 Fed.R.Serv.3d 1232

their Motions, the court hasthe authority to make asua sponte
determination as to whether Rule 26(g) sanctions should be
imposed.”) (citing Apex QOil Co. v. Belcher Co. of New York,
855 F.2d 1009, 1014 (2nd Cir.1988)).

The Advisory Committee Notes explain that “Rule 26(g)
imposes an affirmative duty *516 to engage in pretria
discovery in a responsible manner that is consistent with
the spirit and purposes of Rules 26-37. In addition, Rule
26(g) is designed to curb discovery abuse by explicitly
encouraging the imposition of sanctions. The subdivision
provides a deterrent to ... evasion by imposing a certification
requirement that obliges each attorney to stop and think
about the legitimacy of a discovery request, a response
thereto, or an objection....” FED.R.CIV.P. 26(g), Advisory
Committee Notes to the 1983 Amendments. Under Rule
26(g), a “signature certifies that the lawyer has made a
reasonable effort to assure that the client has provided al
the information and documents available to him that are
responsive to the discovery demand.” 1d. “What isreasonable
is a matter for the Court to decide on the totality of the
circumstances.” Id. “[U]nder Rule 26(g)(2) ... [the subject of
the inquiry] is the thoroughness, accuracy and honesty (as
far as counsel can reasonably tell) of the responses and the
process through which they have been assembled.” Poole,
192 F.R.D. 494, 503 (citation omitted). Moreover, Rule 26(g)
“mandates that sanctions be imposed on attorneys who fail to
meet the standards established in the first portion of 26(g).”
Id.

[14 [15 [16]
court to require one who violates the Rule to pay the
opponent's attorney's fees and costs. Such an order is
not, however, the only possible sanction. The Advisory
Committee's Notes indicate that the “nature of sanctions is
a matter of judicial discretion to be exercised in light of
the particular circumstances.” FED.R.CIV.P. 26(g), Advisory
Committee Notes to the 1983 Amendments. The standard

for imposing Rule 26(g) sanctions is objective. 3 The court
tests the signer's certification under an objective standard of
reasonableness, except that it may inquire into the signer's
actual knowledge and motivation to determine whether a
discovery request, response or objection wasinterposed for an
improper purpose. Oregon RSA No. 6 v. Castle Rock Cellular,
76 F.3d 1003, 1007 (9th Cir.1996); accord Zimmerman V.
Bishop Estate, 25 F.3d 784, 790 (Sth Cir.), cert. denied,
513 U.S. 1043, 115 S.Ct. 637, 130 L.Ed.2d 543 (1994).
While there is no requirement that the court find bad faith
to find improper purpose, see Oregon RSA No. 6, 76 F.3d

Mext

[17] Rule 26(g) explicitly permits

at 1008, outward behavior that manifests improper purpose
may be considered in determining objectiveimproper purpose
deserving sanction. See Townsend v. Holman Consulting
Corp., 929 F.2d 1358, 1366 (9th Cir.1990) (Rule 11

sanctions). 4 The certification by the signer istested as of the
time the discovery paper is signed. The court must strive to
avoid the wisdom of hindsight in determining whether the
certification was valid at the time of the signature, and all
doubts are to be resolved in favor of the signer. See, eg.,
Bergeson v. Dilworth, 749 F.Supp. 1555, 1566 (D.Kan.1990).
However, each signing of anew discovery request, response,
or objection must be evaluated in light of the totality of
the circumstances known at the time of signing. Therefore,
the practical import of Rule 26(g) is to require vigilance by
counsel throughout the course of the proceeding. Chapman &
Colev. Itel Container Int'l, B.V., 865 F.2d 676 (5th Cir.), cert.
denied, 493 U.S. 872, 110 S.Ct. 201, 107 L.Ed.2d 155 (1989).

[18]
of the discovery responses is out-of-state counsel.® The
court finds that under *517 an objective standard of
reasonableness, counsel's certification of the objections he
asserted on behalf of the plaintiffs plummet far below
any objective standard of reasonableness. Indeed, every
single objection is not only obstructionist and frivolous,
but, as demonstrated above, is contrary to the Federa
Rules of Evidence and well-established federal law.
Under an objective standard, therefore, these objections
uneguivocally demonstrate plaintiffs obstructionist attitude
éowards discovery in this case and further indicate to the
court that they were interposed for an improper purpose.
See FED.R.CIV.P. 26(g) (providing that the signature of the
attorney certifies that the objection is not interposed for any
improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation); see
also United States v. Kouri—Perez, 187 F.3d 1, 6 (1st
Cir.1999) (stating that Rule 26(g) forbids the interposition of
a discovery request by counsel “for any improper purpose,
such as to harass,” FED.R.CIV.P. 26(g), and empowers the
court to impose an “appropriate sanction” for its violation).
In delving into counsel's motivation for asserting these
objections, however, the court understands that frustration
prompted him to assert these objections. Counsel explained
in a hearing held on October 16, 2000, that he raised these
objections “purely to reserve our positions,” and further
explained:

In this case, the principal signer and sole drafter
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St. Paul Reinsurance Co., Ltd. v. Commercial Financial Corp., 198 F.R.D. 508 (2000)

48 Fed.R.Serv.3d 1232

What occurred was that once we saw how contentious the
casewas, how difficult the case was, we knew we had to get
counsel who wasright there in Sioux City. We went ahead
and contacted [local counsel] at that point. We werein a
bit of atizzy, and we saw how very broad these requests
were. Wewere sort of caught between counsel, andin some
jurisdictions, Y our Honor—I'm not saying that you think
it's correct—but in some jurisdictions putting in general
objections is something that's okay if you intend to amend
those responses once you get yourself set. We were having
some difficulty on agreeing on deadlines and extensions at
that point.
Tr. 32-33. While the court finds the objections asserted
by counsel to be obstructionist, frivolous and deplorable,
the court finds counsel's explanation for asserting these
objections believable, but not justifiable. This is so,
notwithstanding that several of the discovery requests
propounded by CFC were, themselves, unreasonably broad
and vague. See Etienne, 185 F.R.D. 653, 656 (stating that
a party resisting discovery on the grounds that a request
is overly broad has the burden to support its objection,
unlesstherequest is overly broad onitsface). CFC's broad
based requests did not give counsdl carte blanche to assert
such boilerplate and obstructionist objections. This court
will not tolerate these type of objections because not only
do they disrespect the judicial process, but such objections
thwart discovery's purpose of providing both parties with
“information essential to the proper litigation of all relevant
facts, to eliminate surprise, and to promote settlement”.
Jochims, 145 F.R.D. 507, 509. The ability to conduct full,
fair and thorough discovery goes to the heart and soul
of our civil justice system. “Rambo” style obstructionist
discovery tactics like those employed here, if not stopped
dead in their tracks by appropriate sanctions, have a virus
like potential to corrupt the fairness of our civil justice
system.
In this light, abuse of the discovery process is a very
serious matter. Indeed, these objections are some of the
most obstructionist, frivolous objections to discovery that
the undersigned has seen either in the practice of law, as a
United States Magistrate Judge or as a United States District
Court Judge. Because of the obstructionist nature of these

Footnotes

objections, the court is obligated to impose sanctions. See
FED.R.CIV.P. 26(g)(3) (providing that if without substantial
justification a certification is made in violation of Rule 26,
the court shall impose an appropriate sanction) (emphasis
added). The court, however, will not impose a monetary
fine on counsel; rather, the court understands that counsel
asserted these objections in large part due to frustration,
and, consequently, the court will craft its own, less severe,
sanction. See FED.R.CIV.P. 26(g), Advisory Committee
Notes to the 1983 Amendments (providing *518 that
the nature of sanctions is a matter of judicial discretion
to be exercised in light of the particular circumstances).
Accordingly, counsel shall be required to write an article
explaining why it isimproper to assert the objections that he
asserted in this case. Counsel shall submit the articleto both a
New York and lowa bar journal (as distinguished from alaw
review), however, heis not required to mention in the article
that it was written pursuant to a sanction order. Counsel shall
have 120 days from December 1, 2000, in which to comply
with this order. In addition, counsel shall submit an affidavit
stating that he alone researched, wrote, and submitted the
articlefor publication, indicating which journal s he submitted
the articleto, aswell as submitting acopy of the articleto this
court. Failureto comply with thisorder, by no later than April
9, 2001, may result in further sanctions.

[11. CONCLUSION

The question of whether plaintiffsS counsel's action in
filing obstructionist discovery responses warrants sanctions
pursuant to Federal Rule of Civil Procedure 26(g) is before
the court sua sponte. Based on the foregoing reasons, the
court concludes that an appropriate non-monetary sanction,
as outlined above, is warranted.

IT ISSO ORDERED.

Parallel Citations

48 Fed.R.Serv.3d 1232

1 Anatole France (1844-1924)—pseudonym for Jacques Anatole Francois Thibault—was one of the major figures of French literature
in the late 19th and early 20th centuries. He was awarded the Nobel Prize for Literature in 1921. See <http://www.kirjasto.sci.fi/
afrance.htm>. Other variations of the aphorism include: “It is human nature to think wisely and act foolishly;” and “It isin human

nature to think wisely and to act in an absurd fashion.”
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St. Paul Reinsurance Co., Ltd. v. Commercial Financial Corp., 198 F.R.D. 508 (2000)
48 Fed.R.Serv.3d 1232

2 Other examples of the same boilerplate, unsubstantiated, objections asserted by the plaintiffsin response to CFC's document requests
include:

DOCUMENT REQUEST NO. 4: All contracts, agreements, or communications of any kind by and/or between you and lowa
Banker's Insurance and Services, Inc.

OBJECTIONS TO DOCUMENT REQUEST NO. 4: St. Paul objects to this request on the ground that the information and
documents requested are neither relevant to the subject matter of this action nor reasonably calculated to lead to the discovery of
admissible evidence. St. Paul further objects that the request is oppressive, burdensome and harassing. St. Paul further objects [to]
this request on the ground that it is vague, ambiguous and unintelligible. St. Paul further objects that the request is overbroad and
without reasonable limitation in scope of time frame. St. Paul further objects that this request fails to designate the documents to
be produced with reasonable particularity.

DOCUMENT REQUEST NO. 5: All contracts or agreements between you and U.S. Risk Underwriters, Inc.

OBJECTIONS TO DOCUMENT REQUEST NO. 5: St. Paul objects to this request on the ground that the information and
documents requested are neither relevant to the subject matter of this action nor reasonably calculated to lead to discovery of
admissible evidence. St. Paul further objects that the request is oppressive, burdensome and harassing. St. Paul further objects that
the request is overbroad and without reasonable limitation in scope or time frame. St. Paul further objects that this request fails to
designate the documents to be produced with reasonable particularity.

3 The objective standard requires that the attorney signing the discovery documents under Rule 26(g)(2) make only a reasonable
inquiry into the facts of the case. Counsel need not conduct an exhaustive investigation, but only one that is reasonable under the
circumstances. Relevant circumstances may include: (1) the number and complexity of the issues; (2) the location, nature, number
and availability of potentialy relevant witnesses or documents; (3) the extent of past working rel ationships between the attorney and
the client, particularly in related or similar litigation; and (4) the time available to conduct an investigation. Dixon v. Certainteed
Corp., 164 F.R.D. 685, 691 (D.Kan.1996).

4 “The standards for granting a Motion for Rule 26(g) sanctions are the same as the standards for granting a Motion for sanctions
pursuant to Rule 11.” Project 74 Allentown, Inc. v. Frost, 143 F.R.D. 77, 84 (E.D.Pa.1992).

5 Although local counsel is not being sanctioned, the court notesthat, as asigner of the discovery responses, he had an equal obligation
to prevent the assertion of such boilerplate, obstructionist, frivolous, and overbroad objections, which are contrary to well-established
federal law.

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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AMERICAN BAR ASSOCIATION SECTION OF LITIGATION
REPORT OF THE TASK FORCE ON TRAINING THE TRIAL LAWYER

JUNE 2003

INTRODUCTION
Scott Atlas, Chair of the Section of Litigation®

According to severa dictionaries, “litigation” is defined essentially as “the act or
process of carrying on alawsuit.” That process eventually endsin adismissal, a
settlement, or atrial. Most litigators have participated in numerous dismissals and
settlements. Many older litigators have conducted numeroustrials. But as| talk to
Litigation Section members around the country, especially young ones, | hear acommon
complaint: Itisbecoming increasingly difficult to take casesto trial. Thisisunhealthy
for litigators who want trial experience, for clients seeking experienced trial counsel, and
for the justice system.

| began practicing law in 1976. During my first few years of law practice, when |
was What we used to call a“baby lawyer,” my law firm (and most others with litigators |
knew well) had literally hundreds of lawsuits with at least arealistic likelihood of going
totrial. Although the vast majority settled, it was easy to build a sizable docket of cases
that virtually guaranteed atrial every few months — and sometimes every few weeks, or

even every week for awhile. The cases ranged from workers compensation and

! An earlier version of this Introduction was published as. Scott J. Atlas, Where

Have All the Trials Gone?, 28 Litigation No. 4, at 1 (Summer 2002). © 2002 American
Bar Association.



relatively minor personal injury matters to small commercial disputes. | remember
during my first few months of law practice methodically notifying most of the firm's
litigation partners and senior associates that | would willingly —in fact, gratefully —
accept any “dog” case they had, even the sure losers, if there was some chance of going
totrial. My colleagues were only too happy to oblige.

For severa years, | tried casesregularly. | lost many of the sure losers, which
cured me of an oversized ego as well as any concern about maintaining a perfect record.
But occasionally | won one, which usually shocked the client (and, on occasion, even
surprised me). More important, | learned the basics of how to pick ajury, introduce
documents and other evidence, cross-examine hostile witnesses, and give closing
argument. Inaddition, | improved my storytelling ability, became quicker on my feet in
fashioning and articulating cogent and persuasive arguments on legal and factual points,
developed a working knowledge of evidence and the applicable law, better understood
the significance of careful deposition taking and preparation, and enhanced my
appreciation of the importance of dealing with opponents honorably and accurately. |
also developed my own “trial personality,” one not much different from the one seen by
my family and friends. And | learned the importance of identifying and remaining
focused on my ultimate objective, so that | could avoid the mistake about which Casey
Stengel once warned, “1f you don’t know where you' re going, you might end up
someplace else.”

| believe that these skills and others important for trying cases can be mastered

only by sitting first chair in numeroustrials. Talented trial advocates are rarely born.



They are a product of observation and experience: watching other lawyers try cases and
trying their own. The great Judge Harold Medina, now deceased, had it right when he
said, more than 40 years ago:
Only the most arduous application and much practice will suffice to
develop proficiency in the formulations of questions to witnesses, and the
planning of the involutions, suggestions and hints by which the minds of
judges and jurors are guided to a certain conclusion. How close the analogy

IS between this phase of the trial lawyer’s work and that of the skilled and
experienced surgeon is al too seldom perceived.

Harold R. Medina, Introduction to LIoyd Paul Stryker, The Art of Advocacy, at x (1954).

Thetrial advocacy skills described by Judge Medina are much easier to acquire as
ababy lawyer. | could admit my inexperience, join in others amusement at my
awkwardness, and accept constructive criticism more easily in my first few years of
practice. Not surprisingly, we can most easily laugh at ourselves making new-lawyer
mistakes when we are still new lawyers. It is undoubtedly much more difficult — and
more embarrassing — to make those same mistakes after five or 10 yearsin practice, when
your client, opposing counsel, and the judge all assume you are experienced.

But something significant has happened during the last 25 years. All but a handful
of law firms have many fewer small cases available for the young lawyer to try. Itisnow
quite possible, and at some law firms almost the norm, for a young litigator to practice for
many years without trying acase. Moreover, although the number of civil lawsuits being
filed each year has increased, the number of civil cases being tried has steadily declined
since the 1970s. In the federal court system, for example, according to the

Administrative Office of the U.S. Courts, since 1976 the number of original civil case



filingsin the federal court system increased by amost 75 percent (from 117,061 to
203,931), while the number of civil trials dropped almost 45 percent, from 11,656 trials
to 6,513, a40-year low. Compare Annual Report of the Director of the Administrative
Office of the U.S. Courts, 2001, tables S-7, C-7, at
www.uscourts.gov/judbus2001/contents.html, with Annual Report of the Director of the
Administrative Office of the U.S. Courts, 1976, table 16 at 245; id. table 56 at 245.

In the state court system, where national totals of case filings and trials are more
difficult to obtain due to the large number of independent jurisdictions involved, a recent
publication of the Court Statistics Project (ajoint project of the Conference of State Court
Administrators and the National Center for State Courts (“NCSC”)) entitled “ Examining
the Work of State Courts, 2001, indicates that since 1984, civil filingsin the state trial
courts have grown by 30 percent (at 10, 14, 16). | could not obtain data on the number of
trials in state courts, except that the same publication estimates that in 1999 (the only
year, according to NCSC officials, that they have attempted the calculation), the number
of general civil casestried in the state court system was 33,125 (at 102).

Even if many of these approximately 40,000 federal and state court trials annually
involved multiple attorneys, and even if the Section of Litigation with its more than
50,000 practicing lawyersincluded every litigator in the country, the unmistakable
message sent by these statisticsis clear: There ssmply are not enough trials each year to
give the average litigator many trial opportunities.

This phenomenon — experienced litigators with little trial experience — raises

severa troubling questions. First, how did this happen? Second, what is the likelihood



that this trend will be reversed? Finally, how can young litigators get trial experience
without trying cases?

The reasons for the decline in trials are many and varied. The most significant
reason isthe overall cost of litigation, which has several components. First, hourly rates
at most law firms have increased dramatically in recent decades. My recollection is that
when | started at the law firm 25 years ago, my going rate was $50 an hour. Now it is not
unusual to see firmsbilling their new lawyers at several times that.

Second, the amount of time spent in pretrial discovery has skyrocketed. In both
federal and state courts, despite scattered experimentsto “reform” the process, the courts
by and large have not succeeded in managing discovery in ways that keep costs either
manageable or predictable. Clients have made many efforts to enhance predictability in
their legal costs, but hourly rate litigation defies rational mathematical calculation. The
difficulty of predicting the extent of an opponent’ s willingness to cooperate in the
discovery process and the amount of discovery each side will want are but two of the
characteristics of modern litigation that make litigation budget estimates seem like rank
speculation. It remains to be seen whether recent changes in the Rule 26 standard for
discovery at the federal level and various experiments with limiting deposition time and
other discovery in the state courts will make a meaningful dent in this process. But new
technology both facilitates and complicates efforts to find a solution. E-mail and
voicemail, neither of which existed 25 years ago, have multiplied exponentially the

volume and cost of potential discovery.



Third, the loss of professionalism in some parts of the profession, including an
increase in Rambo tactics, has increased the cost of litigating while making the practice
of law less enjoyable. The Litigation Section and many other groups have adopted codes
of behavior and taken other laudable stepsin recent years to discourage unprofessional
conduct. Many judges have joined in this effort. But the fact remains that litigation in the
new millennium is simply more contentious — and thus more time-consuming — than in
the “good old days.”

Finaly, thereis awidespread belief that jury verdicts have become increasingly
unpredictable. Tort-reform groups constantly complain of what they claim are runaway
punitive damages awards. Respected federal appeals court judge Patrick Higginbotham,
in a speech last year to the American Law Ingtitute (*ALI"), argued that punitive
damages have become “more loosely defined in practice: whatever somebody says they
ought to be given to punish that defendant.” Patrick E. Higginbotham, Address at the AL
Luncheon Honoring New Life Members, at 27 (May 15, 2001). Former Chief Justice of
the United States Warren Burger once said, “ Our litigation system is too costly, too
painful, too destructive, too inefficient for a civilized people.” Quoted in Rob Hoffman,
“Reduce Legal Costs by 40 Percent: A Cure for Every Company’s“*Common Cold,” 65
Tex. B.J. 216 (Mar. 2002). Whether or not these complaints are accurate, the belief that
they are legitimate often spooks clients into either accepting early settlements or opting
out of the court system altogether and embracing alternative dispute resolution. Inthe
last decade, for example, the American Arbitration Association has seen the number of

arbitrations it handles more than triple, from 60,808 in 1990 to 218,032 in 2001.
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American Arbitration Association, Total Case Filings 1990-2001, e-mail from Kersten
Norlin, vice president of corporate communications (Apr. 1, 2002) (on file with author).
The number of mediators and cases mediated has experienced similarly explosive growth
during that same period.

The result of these and other factors is predictable. Small cases that a client years
ago would have readily delegated to a young lawyer charging $50 per hour are now
handled by the client’ s in-house staff, sent directly to mediation or binding arbitration, or
assigned to afirm that bills at afixed rate or a below-market hourly rate. Many mediated
cases settle not because a defendant believes its conduct is blameworthy or even
guestionable but because the cost of settling is often less than the cost of litigating
through pretrial, trial, and appeals. Businesses are inserting arbitration clausesin their
agreements with increasing frequency, so business disputes that regularly appeared on
court dockets just afew years ago now just as commonly proceed directly to arbitration.

These increased costs have another impact that is detrimental to young litigators.
The greater emphasis on the billable hour in law firms, combined with cost controls
imposed by clients, makes it more difficult for ayoung lawyer to second chair atrial with
amore senior litigator or for amore experienced lawyer to observe and critique a young
litigator trying asmall case. This deprives the young lawyer of the mentoring and advice
that isinvaluable to the learning process. Asaresult, litigators not only participate in
fewer trias, both asfirst-chair and second-chair lawyers, in their early years of practice,

but they also receive less feedback and thus find the experience less valuable.
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Clients can suffer aswell. They may have to pay much morein legal feestoday to
receive the same quality of service that they received just a decade ago. Additionally,
they may pay more in settlement negotiations when they are represented by litigators who
feel an inordinate need to settle because they dread going to trial.

The system of justice is also affected by a reduction in the number of experienced
trial lawyers. Legal rights of all types are only as valuable as the quality of the advocates
who defend those rightsin court. Astria opportunities dwindle, the overall quality of
advocacy inevitably suffers. This, in turn, detrimentally affects the ability of lawyersto
try cases that involve protecting those rights.

Can thistrend toward fewer trials be reversed? Unfortunately, some are asking a
different question: Should it? Some people argue that the jury is an imperfect tool for
defining appropriate conduct. A college acquaintance, Phil Howard, recently published a
book entitled The Collapse of the Common Good: How America’s Lawsuit Culture
Undermines Our Freedom (2002). Init he argues that the last several decades have seen
afundamental shift inlegal philosophy from traditional notions of common law, under
which courts typically set standards of care and often took cases away from juries, to a
view of “individual rights’ that seems to recognize the right to be protected from all risk
and compensated for any injury. Asaresult, he claims, asingle individual can bring a
lawsuit that sets standards for everyone, and even the threat of alegal claim can “bully
therest of society.” Asexamples of the impact of this“legal fear,” he cites doctors who
prescribe expensive but unnecessary medical proceduresto avoid being second-guessed,

principals and teachers who feel constrained from disciplining unruly students, and
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employers reluctant to give accurate evaluations of former employees. Compare Michael

Barone, “ The Common Good,” at

httg://wvmm.umews.com/umews/issue/020325/ogi nion/25pol htm| with Stuart Taylor, Jr.,

“How More Rights Have Made Us Less Free,” at

http://www.theat| anti c.com/politics/nj/taylor2002-02-12.htm} While it is not my purpose to

address the competing arguments on this issue, suffice it to say that it seems unlikely we
will see adramatic increase in the number of jury trials anytime in the foreseeable future.

So what is ayoung litigator to do? Many lawyers who choose litigation do so in
large part because they are eager to try cases. As Chicago tria lawyer (and former
Section leader) Manny Sanchez was quoted saying in arecent issue of the ABA Journal,
explaining why he loves the law: “The practice of law [litigation] is not about depositions
or summary judgment motions, it’s about putting yourself in front of 12 people.... It starts
as soon as the venire comes in the courtroom, and it doesn’t end until the last word in
closing.” William C. Smith, “Challenges of Jury Selection,” A.B.A.J., Apr. 2002, at 35,
39. Think about lawyers just starting practice who aspire to be trial lawyers and want to
learn Manny’ s love of getting in front of those 12 people. How can they learn to try
cases if the number of caseslikely to betried is small and still shrinking? And how can
we continue to attract the best and the brightest lawyers to the practice of litigation if the
prospect of trying casesis becoming increasingly dim?

Firms have devel oped many approaches to providing trial experience. First, some
actively solicit certain kinds of pro bono cases that seem likely to go to trial. For

example, administrative proceedings involving political asylum seekers and those denied


http://www.usnews.com/usnews/issue/020325/opinion/25pol.htm
http://www.theatlantic.com/politics/nj/taylor2002-02-12.htm

social security benefits offer the equivalent of anonjury trial after little discovery.
Representing someone in afamily law dispute and accepting a criminal appointment in
felony or misdemeanor court can lead to ajury trial. Second, others offer to discount
heavily for adocket of collection, construction, or personal injury cases. Third, many
firms send lawyers to courses offered by the National Institute of Trial Advocacy
(“NITA”) or similar organizations. Fourth, afew firms even conduct mock trial training
in-house. No doubt there are countless other approaches to this problem.

Recognizing the widespread concern in the profession about the increasing
difficulty of providing trial experience for the young litigator, the Section called on some
of its most accomplished and renowned litigators to examine thisissue. Steve Susman
and former Section Chair Greg Joseph agreed to co-chair a Section task force that has
examined how young lawyers receive trial training. They assembled a group of some of
the most experienced and talented trial lawyersin the United States. This group
examined how litigators are being trained now, which programs work, what new
programs are needed, and whether we are using the best approaches to train new
advocates. This Task Force has produced areport that is a must-read for anyone who
cares about the best ways of preparing young litigators to become first-rate trial lawyers

and effective courtroom advocates for their clients.



REPORT OF THE TASK FORCE ON
TRAINING THE TRIAL LAWYER

DESCRIPTION OF THE TASK FORCE'SMETHODOL OGY

The Task Force canvassed scores of firms differing in size, region and practice
area. Members of the Task Force solicited survey responses from law firmsin thirty
cities spanning twenty-one states. In addition, the National Institute of Trial Advocacy
solicited input from hundreds of recent NITA enrollees, generating numerous responses.
The Task Force was also the subject of an article in the January 2003 issue of the
Section’s bimonthly periodical, LITIGATION NEWS, through which readers were invited to
— and many did — submit their firm experience and ideas to the Task Force.

Firms were asked to describe the methods on which they rely to train junior tria
lawyers. The Task Force received responses from more than seventy-five firms and
feedback from dozens of individual practitioners. The responding firms varied in size,
from fewer than ten lawyers to more than one thousand. The responses reflected several
common approaches to training as well as many unique ideas.

Thefirms' responses were compiled into a chart showing their size and geographic
location and which of eleven shared approaches firms reported that they utilize,
including: professional trial advocacy programs; professional deposition workshop
programs; in-house trial advocacy programs; in-house deposition or other workshops,
local continuing legal education courses; outside internships; pro bono work; appointing
mentors for training purposes; formal trial skills development benchmarks; and the

creation of an in-house position to supervise training of junior lawyers. That chart is



included as Exhibit A to this Report.? In addition, a brief summary of each firm's
response was prepared, providing additional details regarding the training approaches

used. Those summaries are included as Exhibit B to this Report.

. THE SURVEY RESULTS

The responses the Task Force received reflect several common approaches to
training new trial lawyers, and many original ideas. Highlighted below are the
approaches that stand out as innovative, followed by a description of some of the more
universally popular methods.

A. Uncommon Training Approaches

1. Inter nships with L ocal Prosecutors Offices

Sending junior lawyersto intern on a part or full time basisin local district
attorneys offices provides opportunities to try actual cases before juries. In addition,
local district attorneys' offices can often benefit from pro bono assistance.

In Dallas, severa firms participate in the “Lawyers on Loan” program whereby
associates spend a period of weeks or months part or full timein the local district
attorneys' office, trying bench and jury trials in misdemeanor cases. Among the Dallas
firms that participate are Fulbright & Jaworski, Haynes & Boone, Locke Liddell & Sapp

and Thompson & Knight.

2 Because the firms were not informed that their responses would be made public

and because survey responses were not intended to be exhaustive, the responding firms
names have been omitted from the attached exhibits, with only their size and location
provided.



Other cities have similar programs. For example, Shook Hardy & Bacon in
Kansas City offers a program whereby incoming associates can work for Legal Aid
during the summer that they are studying for the bar exam. In Boston, Hale & Dorr
works with the Middlesex County District Attorney’s Office, where four associates or
junior partners spend six months full time in the office as a special Assistant District
Attorney, conducting bench and jury trials. Through a program that has been in place for
25 twenty-five years, Dorsey & Whitney in Minneapolis stations associates in the City
Attorney’ s Office to prosecute misdemeanors for three-month terms. In Los Angeles,
Kirkland & Ellisand O’ Melveny & Myers, in conjunction with district attorneys' offices
in Redondo Beach and Torrance, co-founded the Trial Advocacy Prosecutor’ s Program,
through which associates volunteer to prosecute misdemeanor jury or bench trials. Quinn
Emanuel of Los Angeles participatesin asimilar program through the district attorney’s
office in Pasadena.

2. Accepting Engagementsfor Training Pur poses

Understanding that there is no substitute for actual trial experience, severa firms
accept engagements of either a smaller size and/or aless complex nature for the express
purpose of providing training to newer lawyers. The particular type of trial isless
important than the experienceitself: the skillstranslate, even if the subject matter varies.
This often entails a special fee arrangement with one or more clients, to allow mattersto
be handled by associates on areduced rate basis. Examples of firms that follow this

approach:



» Berskowitz, Stanton, Brandt, Williams & Shaw, athirty-one lawyer tria firm
in Kansas City, handles smaller employment and consumer complaint
matters that afford their junior lawyers with trial opportunities.

* Drinker, Biddle & Reath in Philadelphia accepts certain smaller cases,
expressly to afford training opportunities.

* The Solomon Tropp Law Group of Tampa relies on a stream of minor
collections cases in county court, handled on a contingency fee basis, that
can be tried to a great extent by junior lawyers.

e Wildman, Harrold, Allen & Dixon in Chicago has a small case training
program whereby the firm takes on a set amount of smaller matters to be
handled exclusively by associates on areduced fee basis.

3. Alter native Dispute Resolution

Advocate. Forms of aternative dispute resolution, including mediation or
arbitration, can provide excellent training opportunities. Mediation sessionstypically
require the presentation of argument or portions of the evidence, while arbitrations share
many of the features of actual trials. Particularly in mediation, where the alternative
dispute resolution is non-binding, clients are often willing to permit newer lawyers to
make some or all of the presentations.

Arbitrator/Mediator. Junior lawyers can also gain experience by serving as
arbitrators or mediators. Many courts have programs where pro bono lawyers are
appointed to serve as mediators for mandatory settlement procedures. In addition,

associates can complete training to become private or volunteer arbitrators. In these



roles, newer lawyers are exposed to presentations by more seasoned lawyers, and gain
experience with factfinding and advocacy from a decision-maker’ s perspective.

4. Mock Juries

When preparing large cases for trial, clients often retain jury consultants to
assemble mock juries before whom the case, or some variation on it, can be tried.
Frequently, it isimportant to separate the themes that the jury isto focus on from the
advocate who will make the presentation at trial. Allowing junior lawyers to present
some or al of the mock case offers a source of training that entails no risk and real
benefit. This can be a very effective way to observe the mock jury’s reaction to the
case’ s themes.

5. Pro Bono Representations

Pro bono matters provide a good opportunity for junior lawyers to obtain advocacy
experience while performing community service and gaining mentoring from the senior
colleague who supervises the representation. Among the many types of pro bono matters
that firms handle, some stand out as affording particularly valuable trial experience.

Asylum Hearings. Matters before the Bureau of Citizenship and Immigration
Services (“BCIS’) involve proceedings that are similar to trials in many respects. Heard
by administrative law judges, asylum hearings include trial-like features such as opening
and closing statements and direct and cross-examination of witnesses.

Thereisapressing need for pro bono assistance in thisfield, particularly in the
area of representing unaccompanied minors. Each year, approximately 5,000

unaccompanied children enter the custody of the BCIS. The ABA Section of Litigation’s



Children’s Rights Litigation Committee has developed a set of written and videotaped
materials to efficiently train volunteer lawyers to handle these cases.

Abuse/Neglect and Delinquency Proceedings. Volunteer lawyers are needed to
represent children in abuse and neglect, delinquency and adoption proceedings, all of
which can also provide valuable training. These proceedings share several features that
make them particularly well-suited to training junior lawyers. they are short-lived, and
they typically involve contested hearings, including lay and expert witness examinations
and the presentation of evidence.

There are pro bono projects that focus on abuse/neglect proceedings, which are
cases where the state is attempting to remove children from their parents’ custody based
upon alegations of abuse or neglect. The casesinvolve federal constitutional law issues,
state law and factual disputes, and are decided by ajudge, or in some states, by ajury.
The Rocky Mountain Children’s Law Center in Denver, Colorado is one example of such
aprogram, and it has enlisted more than 500 pro bono attorneys since 1994.

Delinguency proceedings, which involve the representation of children charged
with crimes, are civil cases that resemble criminal trials. In Chicago, associates from
Piper Rudnick and Baker & McKenzie participate in ajuvenile justice clinic run by
Northwestern University School of Law, representing children in delinquency
proceedings. Junior lawyersinterview clients, prepare witnesses, negotiate with
prosecutors, and make decisions in the context of litigation. These cases each involve a

hearing, and many go to trial before ajudge or jury.



Adoptions. Adoption proceedings can similarly provide valuable training
opportunities. At Piper Rudnick in Washington D.C., for example, every first-year
associate handles at least one adoption matter, which typically involves an evidentiary
hearing and/or an oral argument.

6. Pro Se Panels

Federal district courts around the country appoint volunteer attorneys to both civil
and criminal pro se matters, often through a pro se panel. The civil casestend to be civil
rights actions on behalf of prisoners or on behalf of plaintiffsin employment
discrimination cases, while the criminal cases involve representing indigent defendants.
Similar programs exist in many state trial courts.

In the Central District of California, for example, lawyers are appointed through
the Federal Indigent Defense Panel to represent defendants in criminal cases where the
public defender is not available. In some cases, junior lawyers can volunteer on an ad
hoc basis to take on such pro se matters themselves; in other instances, experienced
lawyers are appointed to the panel on an ongoing basis, where they can try cases with
assistance from junior lawyers from their firms.

Newer lawyers can also gain experience through similar panels at the circuit court
level. For example, in the Ninth Circuit, O’ Melveny & Myers participates in a program
in which associates handle pro se appeals that are pre-selected to be appointed pro bono

counsel. Associates draft supplemental briefs and conduct oral argument in each case.



7. L earning by Observing

Observing trials conducted by more experienced lawyers can be an invaluable
source of training for junior lawyers. This can include not only cases on which associates
have worked, but also cases of particular interest for training purposes. Often firms will
target particularly key aspects of trial, such as cross-examination and closing argument,
or particular issuesin the trial on which an associate has worked.

In avariation on this approach, some firms send newer trial lawyers to observe
when a particularly skilled advocate — from any firm —istrying a case in the local
courthouse. Local judges can often provide an informal resource to find out when
particularly noteworthy trials are set to go forward. Observing and critiquing a
multiplicity of approachesto the key stages of trial allows junior lawyers to develop
styles of their own on an informal basis.

Part of firms' successin using these methods depends on the ability to allow
associates to attend trials when their time is not billable to any client. Quarles & Brady
Streich Lang in Phoenix, for example, explicitly allots each associate fifty hours per year
to accompany experienced attorneys to trials and hearings. Associates are permitted to
treat the hours as billable, even though they are not billable to aclient. Other firms have
similar policies that operate informally.

8. Public Speaking

Though not direct trial experience, public speaking opportunities — such as
appearing on panels and giving presentations — can provide training that trandates before

judges and juries. These exercises not only build junior lawyers’ confidence in speaking



before an audience, but have collateral benefits in terms of both client relations and
business devel opment.

In recognition of the importance of public speaking to the development of trial
skills, the University of Tulsa College of Law offers a course on Oral Communication
and Persuasion.

0. Judicial Outreach Programs

Many courts sponsor mock trial programs for students in their communities, often
In conjunction with local bar associations, to educate students about the judicial system
and to stimulate interest in the law as a potential career. These programs can allow
associates to perform valuable community service with the local bar and bench, while
gaining experience appearing in front of an audience.

10. Acting Technigues

On the theory that every trial isastory, and stories are best told in the theater,
severa firms hire trained professionals to provide acting lessons as a means of training
junior lawyers. Videotaping participants performancesfor critiqueisauseful part of this
exercise. For example, Jenkens & Gilchrist in Dallas offers a one-day course, taught by
actors, that focuses on posture, breathing, voice exercises, voice projection, stage
presence, stage movement and storytelling.

11. Trainingto Train Others

Encouraging associates to volunteer as faculty members of professional training
programs can also provide valuable training. Through teaching others, associates gain

insight to the advocacy process and practice speaking before an audience. Jackson &



Campbell of Washington D.C. reports that most of its associates who have participated in
the NITA national trial skills program have gone on to become faculty.

B. Common Training Approaches

1. Professional Trial Advocacy Programs

Firms overwhelmingly reported that they send young lawyersto trial advocacy
programs such as those sponsored by NITA. Many firms offer all lawyersthe
opportunity to attend, while others select associates based on either their level of
experience or merit. Some firms find such programs to have the greatest value for
associates with five to six years of litigation experience and/or with some previoustrial
experience, while others send associates as early asin their first year of practice.

Other trial advocacy programs mentioned include those offered by the
International Academy of Defense Counsel, the Litvin-Haines Academy of Advocacy in
Philadel phia, and the National Criminal Defense College.

Some universities also run trial institutes. For example, the University of Virginia,
George Washington University, and Tulane sponsor trial advocacy training programs.
Many firmsinvite faculty from either professional trial advocacy programs or local law
schools to teach at in-house continuing legal education programs.

2. In-House Trial Advocacy Programs

Many firms run in-house advocacy programs, ranging from one- or two-day
deposition workshops to week-long mock trials. Some creative suggestions here include
the use of actual court reporters; the use of professional actorsto play the parts of

witnesses; videotaping; conducting parts of the programsin courthouses; and asking local

10



judiciary to participate as judges. In addition to trial and deposition workshops, firms

conduct workshops on motion practice, evidence, the use of experts and negotiation.

Highlights of some of the programs include:

Bingham McCutcheon in Boston runs an in-house program for first and
second year associates where each associate argues a mock motion and
conducts a mock bench trial before a member of the local bench, in an actual
courtroom.

Fulbright & Jaworski in Dallas conducts a one-week trial advocacy program
for new litigators, culminating in a mock trial before a retired judge and
senior partner, with local high school students serving asthe jury.

Hale & Dorr in Boston conducts an in-house mock trial program where
personnel from accounting firms serve as expert witnesses, paralegals or
assistants as lay witnesses, and summer associates as jurors.

Jenner & Block in Chicago has a three-day “academy” for new associates in
each office, that follows a uniform national curriculum. The firm also
conducts a four-day national academy for more experienced litigation
associates, co-taught by firm partners and NITA faculty.

Jenkens & Gilchrist in Dallas conducts an in-house mock trial program
which culminatesin atrial at the Dallas County courthouse, using secretaries

and paralegals as jurors and partners as judges.
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» Kirkland & Ellis of Chicago sponsors the Kirkland Institute for Trial
Advocacy, once for associates and once for summer associates each year.

e Latham & Watkins of Los Angeles conducts an annual mock trial
competition for junior litigators from across the firm.

* Piper Rudnick in Washington D.C. runs an annual in-house mock trial
program, where sitting and retired state and federal judges preside over the
trials, and four to six partners provide immediate feedback on associates
performance.

3. Bar Association Seminars

Many firms send associates to continuing legal education seminars sponsored by
local, state and national bar associations, as well as by private providers such as the
Practicing Law Institute.

Local bar associations often sponsor excellent programs that include members of
thelocal judiciary. For example, many local bar associations sponsor advocacy sessions
where members of the state and federal judiciary lecture on trial and appellate procedure.

4. Mentoring

Mentoring iskey to training junior trial lawyers. Part of mentoring is ensuring
that advocacy opportunities are being distributed equally among associates through the
work assignment process. Many larger firms, for example Dorsey & Whitney in
Minneapolis, Foley & Lardner in Milwaukee, Hale & Dorr in Boston, Hughes Lucein
Dallas, Lane Powell Spears & Lubersky in Seattle, Shearman & Sterling in New Y ork,

Shook, Hardy & Bacon in Kansas City, and Vedder, Price, Kaufman & Kammholzin

12



Chicago, have appointed directors of professional development to supervise —in some
cases full-time — the training of newer attorneys.

Jones Day in Chicago has appointed a partner to be in charge of training firmwide
and a partner in charge of litigation training in each office. Similarly, Gibson Dunn &
Crutcher has appointed atraining partner in each office to administer afirmwide training
curriculum.

Stoel Rivesin Portland has appointed one of its experienced partners to be an
“Associate Coach,” who will work one-on-one with associates, attending depositions and
hearings that they conduct and providing feedback and mentoring.

As another example of targeted mentoring, O’ Melveny & Myers New Y ork office
has instituted a series of training sessions specifically addressed towards devel oping
women'stria skills. As part of this program, women attorneys view and discuss the
ABA Section of Litigation Woman Advocate Committee video entitled, “ The Best of
Both Worlds: Strategies for Balancing the Home Court and the Trial Court,” in which
judges and practitioners share the strategies that have helped them balance work and
parenting.

To improve partners mentoring skills, Thompson & Knight in Dallas requires
partner mentors to attend a training program on how to be a better mentor. Banner &
Witcoff of Chicago established an Education Committee within firm management to
review annually the success of its in-house training and mentoring programs. To
encourage partners to excel at mentoring, Dorsey & Whitney of Minneapolis bestows

annual “Partner-of-the-Y ear” awards to commend leadership in training and mentoring.

13



Another mechanism is the creation of formalized benchmarks for advocacy
experiences that junior lawyers should attain by different stagesin their careers. For
example, Foley & Lardner in Milwaukee publishes a Professional Development Manual
that setsforth a checklist of progressively more complex litigation skills associates
should acquire.

1.  CONCLUSION

The best trial training istrying cases. Failing that, the best trial-training program
for aparticular law firmisafunction of many factors. This Report isintended to supply
firms with aternative approaches in use around the country, to make an informed

selection possible.
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EXHIBIT B
ABA TASK FORCE ON TRAINING THE TRIAL LLAWYER:

SUMMARIES OF SURVEY RESPONSES

1.800-lawyer firm in Chicago, Illinois

Partner assigned to be responsible for training firmwide, and one partner per office responsible
for training.

Series of mandatory in-house skills-building workshops for new associates covering litigation
basics.

Three-day Academy for new associates covering litigation and other topics, taught by firm
attorneys, based on a firmwide curriculum.

Associates encouraged to attend local CLE programs.

Four-day Litigation Academy trial advocacy program, taught by NITA faculty and firm
attorneys, includes advanced training for more senior associates.

National firmwide training curriculum includes two- to three-day NITA style workshops taught
by firm attorneys and NITA faculty on selected topics such as depositions and evidence.

Selected fifth and sixth year associates attend NITA trial course.
Pro bono matters encouraged, including INS asylum hearings.

Special fee arrangement with one client allows junior lawyers to try small, non-complex matters.

1.704-lawyer firm in Chicago, Illinois

Junior litigators attend NITA deposition workshop; mid-level and senior litigators attend NITA
trial workshop.

Outside CLE programs on litigation-related topics.



Several-day in-house training course for new associates.

Regular lunch presentations on CLE topics.

1.125-lawyer firm in New York, New York

Yearlong in-house litigation training curriculum taught by firm attorneys and outside faculty
covering litigation basics such as legal writing, document production, depositions, motion
practice, trial preparation and negotiations, as well as substantive topics including bankruptcy,
antitrust, securities and white collar criminal defense.

Associates encouraged to attend NITA and other outside CLE programs.

1.000-lawyer firm in Milwaukee, Wisconsin

Annual in-house national and regional fundamental trial skills programs taught by firm attorneys,
NITA, and other visiting faculty, including programs on motion practice, fact investigation,
depositions and experts, as well as a four-day trial advocacy workshop culminating in a mock
jury trial.

Associates encouraged to attend NITA or equivalent and other CLE programs.
Firm employs director of professional development.

New associates’ orientation weekend includes substantive litigation topics.
Associates encouraged to take pro bono matters.

Benchmarks for associates’ skills development.

950-lawyer firm in Washington, D.C.

Firm recently hired a Professional Development Manager to formalize and coordinate a
comprehensive firmwide professional development program.



Associates attend NITA programs and firm brings in outside consultants to lecture on trial-
related topics.

942-lawyer firm in San Francisco, California

Lets associates choose whether to come to training so there is a large self-selection present.
NITA deposition and trial training.

Individual mentoring sessions.

900-lawyer firm in Chicago. Illinois

Pro bono and small matters staffed with junior associates.

In-house NITA-style trial training program offered twice each year. Training sessions leading up
to videotaped mock trials, taught by firm attorneys. Offered to associates and summer
associates.

Associates encouraged to attend NITA.

900-lawyer firm in Chicago, Illinois

Yearly training program for new associates coving litigation basics.

In-house deposition and trial workshops taught by NITA and firm faculty.

Firm purchases tickets for CLE programs at a volume discount from the local bar association.
Encourage associates to work on pro bono matters.

Firm has a national director of professional development and a professional development intranet
listing available in-house and external CLE programs.



900-lawyer firm in Los Angeles, California

Three-day seminar for new associates covering litigation basics.

Weekly training classes for junior litigators on areas including in-house deposition workshop
alternating between fact and expert witness depositions and periodic negotiation workshop.

Firm co-founded the Trial Advocacy Prosecutors’ Program (“TAPP”) whereby associates try
misdemeanor cases pro bono with the local district attorney’s office (Southern California).

Encourage associates to take on pro bono matters.

Encourage associates to attend NITA trial and deposition workshops.

816-lawyer firm in Washington, D.C.

Three-day workshop session for new litigators on the basics of trial practice taught by firm
attorneys.

Annual trial lawyer retreat where associates try one-day mock cases before firm partners and
sitting and retired state and federal judges.

Periodic in-house training courses.

Associates encouraged to take on pro bono matters, including adoption hearings with the
Children’s Law Center (D.C.); a juvenile justice clinic in conjunction with Northwestern
University (Chicago); the Federal Indigent Defense Panel (L.A.); and disability and asylum
hearings.

Selected associates attend NITA deposition and trial programs.

800-lawyer firm in San Francisco, California

In-house NITA-style training program taught by local law professors covering motion hearings,
depositions and trials. Course is videotaped and mock juries deliberate.

Firm also conducts separate in-house one-week trial courses for junior and senior associates.



800-lawyer firm in Dallas, Texas

Pre-trial training class for new litigation associates.

In-house week-long NITA-style workshop taught by firm attorneys and visiting faculty,
culminating in a mock trial.

Associates spend six weeks in the local district attorney’s office.

Associates are assigned partner-mentors to monitor their achievement of skills-related
benchmarks.

800-lawyer firm in Dallas, Texas

Associates encouraged to attend NITA and local CLE programs.
Firmwide litigation training curriculum covering discovery, evidence, depositions, experts, etc.

One partner in each office designated to administer curriculum.

719-lawyer firm in New York, New York

Year-long litigation in-house CLE training curriculum for new associates and midlevel or senior
associates, taught by firm attorneys and visiting faculty.

Program addresses discovery, depositions, trial prep, experts and internal investigations, as well
as specialized areas including employment, securities, bankruptcy, appellate, and product
liability.

700-lawyer firm in Richmond, Virginia

Multi-day “Litigation School” for first- through third-year litigators, including lectures and
interactive demonstrations taught by firm faculty. Associates prepare and argue a summary
judgment motion and receive individualized feedback.



Multi-day “Trial School” for third- through sixth-year litigators, including lectures and
interactive demonstrations by firm faculty, oral argument exercises and a hearing in the local
courthouse.

700-lawyer firm in Minneapolis, Minnesota

Five-day training program for new lawyers covering trial and other litigation skills, as well as
year-long curriculum of basics and more specialized topics.

Four-day trial skills workshop offered annually in conjunction with state bar, taught by judges
and firm faculty.

Firm provides a “Partner of the Year” award to partners who provide leadership and excellence
in training.

Formal training mentors monitor trial skills development, including seeking out appropriate work
assignments.

Joint program with the city attorney’s office where associates prosecute misdemeanors for a
three month stint.

687-lawver firm in Pittsburgh, Pennsylvania and Oakland, California

In-house trial workshop.
Periodic in-house seminars on trial skills.

Outside faculty brought in for seminars.

666-lawyer firm in New York, New York

Second year litigators attend an in-house two- and one-half day deposition training workshop
taught by firm attorneys and visiting NITA faculty.

Fifth year litigators attend NITA’s trial workshop.



Lecture series for incoming associates on litigation basics.

Associates encouraged to attend local CLE programs.

592-lawyer firm in New York, New York

Associates attend a two and one-half day in-house mock trial program taught by firm attorneys
and visiting faculty.

Associates are encouraged to attend NITA programs.

568-lawyer firm in Kansas City, Missouri

Yearlong in-house litigation training curriculum spanning all aspects of litigation.

Associates encouraged to take local internships and pro bono cases, including through billable
credit for pro bono hours.

501-lawyer firm in New York, New York

Questions whether you can train trial lawyers in a big firm context.
In-house CLE programs and deposition training.

Encourages recruits to do clerkships and to go off and try cases somewhere else, then return to
the firm.

Large pro bono department.

490-lawver firm in Boston, Massachusetts

Firm has a full-time director of professional development.



Four-month in-house training program for new litigators taught by firm attorneys, covering all
aspects of a case and including mock depositions and oral argument.

Monthly department educational meetings, occasionally taught by visiting faculty.

In-house annual skills workshop taught by firm attorneys, and periodic mini-deposition
workshops.

In-house mock trial program for first and second year associates taught by firm attorneys.
Six-month internships for associates at the local district attorney’s office.

Formal benchmarks for associates’ trial skills.

487-lawver firm in New York, New York

In-house NITA-style workshops.

Associates encouraged to take on pro bono trial work.

457-lawver firm in Philadelphia, Pennsylvania

Annual two-day in-house NITA-style CLE deposition workshop taught by firm attorneys and
outside faculty from local law school, geared towards first through third year associates.

Annual one-day in-house evidence workshop taught by outside faculty from local law school,
also geared to first through third year associates.

Bi-annual in-house NITA-style motion practice workshop, half-day session.
Bi-annual in-house negotiation workshop taught by outside faculty.

Four-day in-house NITA-style trial advocacy workshop every several years for fourth year
associates and up orientation lectures for new associates on practical litigation skills.

Pro bono matters.



450-lawver firm in Philadelphia, Pennsylvania

Litigation basics monthly lunchtime CLE programs, mandatory for first years.
Topical CLE curriculum for more advanced litigators.
Best and worst videotaped depositions highlights shown in-house.

Send senior associates to Litvin Haines Academy of Advocacy.

450-lawver firm in Dallas, Texas

Sends two lawyers per year to local district attorney’s office.

Encourages associates to give speeches and develop public speaking skills. Firm has considered
a public speaking coach.

Sends associates to NITA deposition and trial programs.

447-lawver firm in Phoenix, Arizona

In-house lecture series for first and second year associates covering litigation basics.
In-house multi-day NITA-style deposition and trial workshops.
Pro bono organized through local bar association.

“Side by side” program affording associates fifty hours per year, counted toward billable hours
but not billable to the client, to attend depositions, hearings and trials.

425-lawver firm in Dallas, Texas

Associates attend an in-house trial training program as well as in-house programs on depositions,
ethics, and various substantive areas.



The in-house trial training meets twice a week for eight weeks in an associate’s first year at the
firm, and covers voir dire, opening, direct, cross, experts, evidence and closing. The program
culminates in a mock trial held in a local court.

The firm also provides a one-day course taught by actors on public speaking.

400-lawver firm in Chicago, Illinois

In-house CLE classes.
NITA deposition and trial programs.

Pro-bono program where associates take on political asylum cases.

400-lawver firm in Atlanta, Georgia

Eight-hour litigation “boot camp” for first year associates.
Weekly in-house CLE lectures.

NITA programs.

400-lawver firm in Dallas, Texas

Several month in-house training program culminating in two mock trials per lawyer, taught by
firm attorneys. Other topics covered include depositions, voir dire, and evidence.

Associates encouraged to attend NITA deposition and trial workshops.
Six week internships with local district attorney’s office.

New associate training program covering research, writing, ethics, client interaction and practical
tips.

10



350-lawver firm in New York, New York

Yearlong in-house CLE litigation training curriculum spanning topics from drafting pleadings,
briefs and discovery to depositions, working with experts, and oral advocacy. Also covers
substantive areas of law including ethics, accounting, intellectual property and cybercrime.

350-lawver firm in Detroit, Michigan

NITA trial and deposition workshops.
Pro bono matters.

Creating program with local district attorney’s office where associates will spend several months
full-time on staff as prosecutors.

Associates deputized as city attorneys to prosecute traffic and other misdemeanors in local
courts.

345-lawver firm in Portland, Oregon

In-house two-day workshop covering litigation basics, including discovery and motion practice.
All associates attend the NITA trial workshop.

NITA faculty conduct in-house seminar on trial practice.

Each associate assigned a partner “mentor/coach.”

Associate coach (a senior trial lawyer) works one-on-one with associates to provide mentoring
and feedback.

Associates encouraged to attend local CLE programs.

11



341-lawver firm in Atlanta, Georgia

Associates encouraged to attend NITA.

In-house training program consisting of one to two hour sessions covering litigation basics such
as privilege, evidence, depositions, negotiation and discovery.

Firmwide CLE seminars on substantive topics.

Planning in-house NITA-style oral advocacy workshop.

324-lawver firm in Dallas, Texas

In-house associate basic training program regarding litigation basics.

Annual training workshop on particular litigation skills, e.g. depositions.

Third, fourth and fifth year associates required to attend NITA trial workshop or an equivalent.
Permit associate attendance at trials or hearings though time is non-billable.

Local district attorney’s office internships.

Required mentoring training for partner mentors.

320-lawver firm in Chicago, Illinois

Second year associates attend NITA deposition training.
Fifth year associates attend NITA trial course.
Associates encouraged to attend local CLE programs.

In-house writing and motion practice workshops taught by outside faculty.

12



307-lawyer firm in Washington, D.C.

Periodic in-house deposition and trial workshops.
Associates encouraged to attend NITA and undertake pro bono representations.

Able to involve associates in more arbitrations and trials because of firm size.

300-lawver firm in Reston, Virginia

Sends junior associates to trial advocacy programs by NITA or the University of Virginia.

Pro bono civil and criminal law cases. Pro bono programs run in-house by former legal-aid
attorney

Firm has some smaller matters that provide training.

300-lawver firm in Los Angeles, California

Sends first and second-year lawyers to NITA.
Three day in-house mock trial program taught by firm faculty.

Encourage newer lawyers to watch trials by firm attorneys, though non-billable.

281-lawver firm in Chicago, Illinois

In-house NITA-style training programs first year devoted to trial preparation and second year to
trial skills, culminating in a mock jury trial.

Associates encouraged to attend NITA.

13



271-lawver firm in Philadelphia, Pennsylvania

Firm employs a director of litigation training and pro bono.

Monthly or bimonthly in-house seminars and workshops on litigation basics, including privilege,
document production, witness preparation and depositions, and evidence.

In-house mock trial workshops before sitting judges.
Annual litigation retreats feature topical programs taught by outside faculty.

Associates encouraged to take on pro bono matters.

250-lawver firm in Dallas, Texas

Extensive in-house training program modeled on NITA.

Week-long seminar for new litigation associates.

223-lawver firm in Minneapolis, Minnesota

Bring in NITA professors to meet in small groups or individually with associates to develop as to
specific cases: (a) succinct statement of the case, (b) formulating direct and cross, (c) practice
Cross examination.

Well developed classroom programs on Civil Procedure and Evidence.
Mock cases in front of local judges.
Send associates to NITA programs.

Small cases for trial, with direct mentoring relationships to enhance skills.

14



221-lawver firm in Baton Rouge, Louisiana

Associates encouraged to attend NITA or its equivalent.

217-lawyer firm in Chicago, Illinois

Small case training program whereby associates try non-complex matters.
Associates given billable credit for pro bono work.

In-house mock trial workshops taught by firm attorneys.

204-lawver firm in Chicago, Illinois

Training program for new litigators including motion practice seminar.
In-house monthly training workshop covering initial client contact through trial.
Associates encouraged to attend NITA trial and deposition programs.

Firm employs a full-time director of associate development and assigns senior associates to
mentor junior associates.

200-lawyer firm in Chicago, Illinois

Associates attend NITA trial program.

Partners mentor associates and monitor their progress against loose benchmarks.

200-lawyer firm in Los Angeles, California

Finds great deal of self-selection among associates interested in trial work.

15



Three-day program for new associates, focusing on litigation-orientated educational materials.

Two-day fall program for new litigators and laterals, and two-day spring deposition program that
includes one day of lectures and one day of taking and defending mock depositions.

Summer associates participate in a “Trial of Wyatt Earp” mock trial program, which may be
extended to first-years. Associates given only three or four days’ advance notice.

200-lawver firm in Seattle, Washington

NITA deposition program for first and second year associates.

NITA trial program for third and fourth year associates.

161-lawvyer firm in Boston, Massachusetts

NITA-style in-house trial practice workshop for fifth through seventh year associates, taught by
firm faculty, culminating in mock trial, with staff and junior associates as jurors and a retired
jurist as the judge.

Pro bono cases and outside CLE courses encouraged.

150-lawyer firm in Dallas, Texas

Full-time in-house attorney devoted to training.

In-house biannual trial and pretrial advocacy seminars.
Formal benchmarks for associates’ trial skills development.
Mentor partner assigned to each associate.

Associates encouraged to attend local CLE programs, as well as NITA trial and deposition skills
workshops.

16



Ten-week in-house NITA-style basic skills course for new associates.

Associates encouraged to take on pro bono matters.

150-lawyer firm in New York, New York

Third and fourth year associates attend an in-house five day Trial Advocacy Institute taught by
firm attorneys and NITA faculty. The program culminates in competitive mock trials.

150-lawyer firm in San Francisco, California

Trial firm, handles only litigation matters.

Selectively hire associates who want to try cases; most have moot court, trial advocacy, clinical
or prosecutorial experience.

Give junior lawyers roles in mock jury trials for actual cases.
Participate in volunteer prosecutor program in Pasadena.
In-house trial program conducted in actual courtrooms.

Handle smaller cases at reduced rates for training purposes.

150-lawyer firm in Stamford, Connecticut

Weekly in-house sessions for junior litigators on pre-trial and trial skills.

In-house NITA-style trial training program taught by firm attorneys for mid-level and senior
associates.

17



125-lawyer firm in Chicago. Illinois

Associates required to attend NITA trial workshop.

Periodic in-house programs taught by NITA faculty and firm attorneys.

90-lawver firm in Dallas, Texas

Six-month in-house litigation training curriculum offered to first and second year litigators
(attached). Taught by firm attorneys, and covering such topics as ethics, drafting pleadings,
motions and discovery, depositions, experts, settlements, ADR and appeal.

Offsite multi-day litigation training program for new associates.
Periodic lunchtime CLE presentations by outside faculty.

Third year litigators encouraged to attend NITA.

85-lawyer firm in Houston, Texas

Annual calendar of weekly lunch programs on trial-related topics, taught by senior attorneys and
outside speakers, such as jury consultants.

Development of trial skills monitored by list of formal benchmarks, and written and oral reviews
given every year, except for new attorneys, who are reviewed every six months.

Formal mentoring program.
NITA trial program.

At least one associate attends and has a minor speaking role in every arbitration or trial, even if
the billed time must be reduced.

Some cases taken on a reduced-fees basis to obtain trial experience for junior lawyers.

18



84-lawyer firm in Chicago, Illinois

Multi-day in-house trial “boot camp” covering all aspects of trial. Includes lectures and
workshops taught by firm faculty.

In-house Education Committee annually reviews firm’s training programs. At periodic firm
seminars, major trials are given in a post-mortem.

Encourage associates to attend trials by firm lawyers.

60-lawyer firm in Atlantic City, New Jersey

Monthly training session for all litigators, with topics suggested by members of the department.

Lectures and interactive sessions taught by partners in the department.

55-lawyer firm in New Orleans, Louisiana

55-lawyer firm of which two-thirds are in litigation.

Associates encouraged to take on pro bono matters, although they often do not result in trials
either.

Herb Stern’s in-house videos.
NITA deposition and trial training.

Firm has certain smaller cases — insurance defense and products liability — that younger
associates can try.

50-lawver firm in Minneapolis, Minnesota

NITA trial and deposition workshops.

19



In-house lectures and workshops conducted by firm attorneys, including seminars by members of
the local judiciary.

45-lawyer firm in New York, New York

In-house trial and pretrial advocacy workshops.

43-lawyer firm in Orlando, Florida

NITA courses.

“Fundamentals of Trial Technique” by Thomas Mauet.

43-lawyer firm in Washington, D.C.

Associates encouraged to attend NITA trial program, and to serve as NITA faculty.

Some in-house training.

39-lawyver firm in Philadelphia, Pennsylvania

Partner works directly with junior associates and tries to train them as “trial dramatists.”

Sends associates to the Trial Academy in Philadelphia.

33-lawyer firm in Newark, New Jersey

All litigation firm, uses apprentice-model of on-the-case training.

Bring associates to hearings, depositions and trials.

20



30-lawver firm in Kansas City, Kansas

Firm’s practice consists primarily of trials, allowing associates to gain trial experience.

Associates work with experienced trial lawyers as mentors until they are prepared to first-chair.

29-lawyer firm in Houston, Texas

In-house curriculum covering aspects of trial practice taught by firm attorneys and outside
faculty.

Each associate assigned a partner mentor.
Associates sent to two-week NITA trial course.

Considering allowing associates to intern with district attorney’s office.

27-lawyer firm in Alexandria, Louisiana

Experienced litigators actively mentor newer trial lawyers.

Bring new lawyers to watch court hearings and trials at firm’s expense.

20-lawyer firm in Lafayette, Louisiana

Allow associates to participate in trials even if time is not billable.
Encourage associates to attend NITA or the equivalent.
In-house training program and partner mentor system.

Local CLE programs.

21



19-lawver firm in Chicago, Illinois

Business litigation boutique.
In-house seminars on topics in litigation and business development, taught by firm members.
NITA and local CLE courses.

Emphasis on one-on-one mentoring; efforts are made to carefully monitor the assignments
process.

Periodic “skills inventories” of associates.

18-lawver firm in Jacksonville, Florida

Associates attend local CLE programs and a multi-week AIDC trial workshop.

Firm emphasizes mentoring of junior litigators in-house and through local bar associations.

16-lawver firm in Dallas, Texas

Small firm with niche trial practice.
Hire junior lawyers who have gained good experience.
Frequently use mock argument as part of interview process.

Assign junior lawyers speaking parts in trials, more of an apprentice model.

12-lawver firm in Tampa, Florida

Litigators attend NITA programs after several years at the firm.

Minor collections practice staffed by junior associates. Cases taken on a contingency fee basis;
associates are responsible for all aspects of trial and collecting any judgment awarded.
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9-lawyer firm in Richmond, Virginia

Boutique trial firm, hires lawyers with 2-3 years of experience.
Involve junior lawyers in all aspects of trial, including strategy and a role at trial.

Emphasis on individual feedback and mentoring.

8-lawyer firm in Indianapolis, Indiana

Eight-person firm, holds monthly in-house training program.
Associates encouraged to attend local CLE programs and NITA trial training program.

Size of firm permits significant mentoring.
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AGENDA

[ want to give you:
» An insider’s view of the further review process.
» Go over some recent FR rule changes.
* Provide some statistics.
» Try to offer a few pointers.
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AN INSIDER’S VIEW

The court of appeals decides approximately 1,200 appeals a
year, releasing about 40-50 opinions every other week.

Further review is sought in about 2 of those cases.

So every other week, we get a batch of about 20-25
applications for further review, some with resistances.

These are read directly by the justices. We do not have a
“cert pool” or rely on our law clerks to read FR applications.

Often, they are our weekend reading.

As of a few months ago, we have to read them on our iPads
or other mobile readers.
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AN INSIDER’S VIEW

We have a voting sheet on Sharepoint for each application.
A justice can vote “N” (no discussion necessary) or “Y” (the
justice would like to discuss the case at conference). Often,
when voting “Y,” the justice includes a short note for the
other justices explaining why the justice thinks the case
might merit further review. Sometimes an “N” voter will
respond and explain why the case doesn’t merit FR.

If an application is marked with an “N” from everyone, it is
automatically denied and not considered at conference.
This happens to at least half the applications.
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AN INSIDER’S VIEW

We have FR conferences approximately once a month.

At the conferences any case that someone has marked with a “Y”
will be discussed and then voted on.

It takes 4 votes to grant FR (3 votes if there is a recusal).

Often, a case will be held over to the next conference so a justice
can study it.

Sometimes, a case will be held over because it presents a similar
legal issue to a case under submission.

Also, we have a “clerk at large.” Sometimes the clerk at large will
be asked to review the record of a case where FR is bein
considered and prepare a recommendation. For example, we
may decide not to grant FR on what seems like a nice legal issue
if it appears that resolution of that issue would not affect the
outcome of the case.
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AN INSIDER’S VIEW

Typically, when reviewing FR applications, the justices read the
court of appeals opinion first, then the application, then the
resistance (if any).

A dissent or a special concurrence in the C of A may be a red flag
for FR purposes.

In 2012, 493 applications for FR were filed and 41 were granted.
In 2013, 533 applications for FR were filed and 39 were granted.
The number of grants may be a little lower than previous years. |
believe a 10% grant rate remains a reasonable benchmark.

Overall, the supreme court gets about half of its regular caseload
out of the FR process and about half out of cases it retains and
does not transfer. Attorney disciplinary cases are in addition to
that.
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FURTHER REVIEW

Rule 6.1103(1)(b):

Grounds. Further review by the supreme court is not a matter of right,
but of judicial discretion. An application for further review will not be
granted in normal circumstances. The following, although neither
controlling nor fully measuring the supreme court’s discretion, indicate
the character of the reasons the court considers:

(1) The court of appeals has entered a decision in conflict with a
decision of this court or the court of appeals on an important matter;

(2) The court of appeals has decided a substantial question of
constitutional law or an important question of law that has not been,
but should be, settled by the supreme court;

(3) The court of appeals has decided a case where there is an important
question of changing legal principles.

(4) The case presents an issue of broad public importance that the
supreme court should ultimately determine.

ON



""RECENT RULE AME

FURTHER REVIEW

Don’t argue in an application for further review: “The

» «

court of appeals made an error of law.” “The court of
appeals decided a case that should have been retained

by the supreme court.”

These are in the old rule - which has now been
changed.

ON
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"RECENT RULE AME

FURTHER REVIEW

Rule 6.1103(1)(¢):

Form. (1) The application shall contain questions presented for review,
expressed concisely in relation to the circumstances of the case, without
unnecessary detail. The questions should be short and should not be
argumentative or repetitive. The questions shall be set out on the first page
following the cover, and no other information may appear on that page.

(2) A table of contents. The application shall contain a table of contents
including page references.

(3) Statement supporting further review. The application shall contain a direct
and concise statement of the reasons why the case warrants further review.

(4) Brief. The application shall contain a brief in support of the request for
review including all contentions and legal authorities in support of the
application. No authorities or argument may be incorporated into the
application by reference to another document; however, citations to the
appendix are permitted.

ON
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""RECENT RULE AME ON
FURTHER REVIEW

Make sure you include “questions presented.” The clerk
will reject the filing if you don't.

The questions can’t be argumentative but they can be
suggestive or leading... Look at some successful US
Supreme Court cert petitions.

Remember that if the supreme court takes the case, it
generally takes all questions that were properly presented
on appeal. However, there is a caveat: The supreme court
may in its discretion let the court of appeals decision stand
as the final decision on certain issues, especially if further
review has not been sought on them. State v. Becker, 818
N.W.2d 135, 140 (Iowa 2012); Broadlawns Medical Center v.
Sanders, 792 N.W.2d 302, 303 (Iowa 2010).
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FURTHER REVIEW

These changes to rule 6.103 are self-consciously
patterned after the United States Supreme Court’s
certiorari rules.

Note that chapter 21 has been changed so that if there
is a recusal, only 3 votes are needed to take a case on
further review.

In any case before the supreme court, if the voting on
the final decision ends up 3-3, the court of appeals
decision (if there is one) is automatically vacated and
the district court judgment is affirmed by operation of
law.




79011-12 TERM = C RE
FURTHER REVIEW WAS GRANTED

63 cases (not counting duplicates) were decided on
further review.

We reversed the court of appeals in 40 (63%).
Affirmed in 23 (37%).

This is some arbitrariness in defining an affirmance or
a reversal.

Remember that this is skewed because in the vast
majority of cases, we have no problems with the C of A
decision so we don'’t take the case.
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SUBJECT AREA (2011-12 TERM)

Out of the 63:
30 criminal cases
» 17 out of 30 reversed the C of A
6 tort/malpractice cases
» 5out of 6 reversed the C of A
4 civil procedure cases
* 1o0ut of 4 reversed the C of A
4 workers comp cases
» 3 out of 4 reversed the C of A
4 local government cases (e.g., open records)
» 1o0ut of 4 reversed the C of A
3 probate cases
» 10ut of 3 reversed the C of A
3 construction/contract law cases
» 3out of 3 reversed the C of A
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SUBJECT AREA (2011-12 TERM)

2 state administrative law cases
» 2 out of 2 reversed the C of A
2 employment law cases
» 2 out of 2 reversed the C of A
2 family law cases
» 2 out of 2 reversed the C of A
2 juvenile cases
» 2 out of 2 reversed the C of A
1 insurance law case
» 1 out of 1 reversed the C of A



2-13 TERM —05#{%%% :

FURTHER REVIEW STATISTICS

36 cases (not counting duplicates) were decided on further
review.

This is down from the 2011-12 term when we were catching
up on a backlog.

The court of appeals was reversed in 23 out of 36 or 64%.

The supreme court affirmed the C of A in 13. Again, some
arbitrariness in how you define affirmance/reversal. Also,
you could argue that in a couple of those cases, the
supreme court overrode the court of appeals’ reasoning on
the point for which it took the case.
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SUBJECT AREA (2012-13 TERM)

Out of the 36:
12 criminal cases

» 8 of 12 reversed the C of A
5 state administrative law cases

» 3 of 5 reversed the C of A
5 tort/malpractice cases

» 2 of 5reversed the C of A
4 tamily law cases

» 4 of 4 reversed the C of A
3 civil procedure cases

» 2 of 3 reversed the C of A
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SUBJECT AREA (2012-13 TERM)

2 employment cases

» 10f 2 reversed the C of A
2 local government cases

» 10f 2 reversed the C of A
1 probate case

» 10f 1 reversed the C of A
1 insurance law case

» 10f 1 reversed the C of A
1juvenile case

» o of 1 reversed the C of A



MI-MTERM — o%

FURTHER REVIEW STATISTICS

38 cases (not counting duplicates) were decided on
further review.

Comparable to 2012-13 term.

The court of appeals was reversed in 26 out of 38 or
69%.

The supreme court affirmed the C of A in 12.

As before, some subjectivity in how you define
affirmance/reversal.
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SUBJECT AREA (2013-14 TERM)

Out of the 38:

19 criminal cases (significant increase)
* 12 of 19 reversed the C of A

3 tort/malpractice cases
» 3 of 3reversed the C of A

3 family law cases
» 2 of 3 reversed the C of A

3 juvenile cases
» 2 of 3 reversed the C of A
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SUBJECT AREA (2013-14 TERM)

2 contract/construction cases
» 10f 2 reversed the C of A
2 probate cases
» 2 of 2 reversed the C of A
2 other statutory cases
» 2 of 2 reversed the C of A
1 local government cases
» oof1reversed the C of A
1 insurance law case
» 10f 1reversed the C of A
1 employment law case
» oof1reversed the C of A
1 workers compensation case
» 10f 1reversed the C of A
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E SIGNIFICANCE OF TH 23
STATISTICS

They confirm the sense most people have that when
we take a case, the odds favor reversal of the court of
appeals.

But remember - as they say during spring training -
“it’s a small sample size.”



SIGNIFICANCE 55 E%Egg

STATISTICS

The court gets asked to take and does take a lot of
criminal cases on further review. Seemingly an
increasing number.

Other popular categories: tort law (R3 recently
adopted by ALI), statutory interpretation (not noted
as a separate category above, but many of the cases
involving statutory interpretation).

Some ebbs and flows.
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FURTHER REVIEW POINTERS

A case that involves an unresolved legal question will
have better prospects for a granting of FR than one
which presents only a substantial evidence question.

Another question to ask yourself before seeking FR:
Does the court of appeals opinion “make bad law” on a

recurring, important issue? How will your case affect
other cases?
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FURTHER REVIEW POINTERS

The FR rules allow you to include an evidentiary exhibit in
the application not exceeding 10 pages. See 6.1103(1)(c).
This is underutilized in my view. Remember, the justices
do not have the appendix as part of their regular review.

Also, if the court of appeals decided the case with a
memorandum opinion, then the district court order must
be included in the application. See 6.1103(1)(c). This rule is
often violated.

There is no need for the further review application to be as
long as possible (i.e., 2/5 of an appellant’s brief). Short and
punchy can be very effective. Think “screen-reading.”



P——

FURTHER REVIEW POINTERS

A resistance to the FR application is not mandatory,
especially if you think the C of A opinion answers
everything the application is complaining about.

If you file a resistance, talk about both (1) why the C of
A decision is not FR-worthy and (2) why it is right.

Make the resistance short.
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l. ARBITRATION

Atlantic Marine Const. Co., Inc. v. U.S. Dist. Court for Western Dist. of Texas, --- U.S. ---, 134
S.Ct. 568 (December 3, 2013) (Alito)

Facts: Virginia based Atlantic Marine entered into a contract with the U.S. Army Corps of
Engineers to build a child-development center in Fort Hood, Texas. Atlantic Marine
subcontracted with Texas based J-Crew Management to work on the project.



The subcontract between Atlantic Marine and J-Crew management included a forum selection
clause that provided disputes between parties “shall be litigated in the Circuit Court for the City
of Norfolk, Virginia, or the United States District Court for the Eastern District of Virginia,
Norfolk Division.”

When a dispute arose between Atlantic Marine and J-Crew Management, J-Crew sued Atlantic
Marine in the United States District Court for the Western District of Texas. Atlantic Marine
moved to dismiss the case based on the contract’s forum selection clause. More specifically,
Atlantic Marine claimed that the forum-selection clause rendered jurisdiction “wrong” under 28
U.S.C. § 1406(a), which provides:

The district court of a district in which is filed a case laying venue in the wrong
division or district shall dismiss, or if it be in the interest of justice, transfer such
case to any district or division in which it could have been brought.

Alternatively, Atlantic Marine moved to transfer the case to Virginia pursuant to 28 U.S.C. §
1404(a), which provides:

For the convenience of parties and witnesses, in the interest of justice, a district
court may transfer any civil action to any other district or division where it might
have been brought or to any district or division to which all parties have
consented.

The Texas district court denied both motions. Atlantic Marine appealed to the Fifth Circuit and
sought a writ of mandamus. The Fifth Circuit denied Atlantic Marine’s appeal on the grounds it
had not established a “clear and indisputable” right to relief.

Issue: Whether the proper mechanism for enforcing a forum selection clause is to seek dismissal
pursuant to 28 U.S.C. § 1406(a) and Rule 12(b)(3), or seek transfer pursuant to 28 U.S.C. §
1404(a).

Holding: Where the parties to a contract have included a valid forum-selection clause, and the
case is brought in venue other than the one selected in the contract, then the proper remedy to
enforce the forum-selection clause is to seek transfer pursuant to 28 U.S.C. § 1404(a).

Analysis: The Court first explained that a forum-selection clause does not render venue “wrong”
or “improper” under 28 U.S.C. § 1406(a). Generally, venue will be “wrong” or “improper” if
there is legal reason that venue is wrong. For example, 28 U.S.C. § 1391(b)(1) provides that a
civil action may be brought in a judicial district where any defendant resides. If there is no basis
for bringing a case in a particular venue pursuant to § 1391 then venue will be “wrong” or
“improper.” Whether there is a valid forum-selection clause has no bearing on this analysis.

However, a valid forum-selection clause does have bearing for the analysis under § 1404(a). The
appropriate way to enforce a forum-selection clause is to seek to have the case transferred on the
grounds of forum non conveniens, which is the common law origin of § 1404(a).



Where there is a valid forum-selection clause, the traditional analysis under § 1404(a) is altered.
Typically, when a court determines whether a case should be transferred for convenience, the
court weighs the interests of the parties and the public interest.

The analysis changes where there is a valid forum-selection clause in three ways. First, the
plaintiff’s choice of venue merits no weight. Since the plaintiff is the party defying the forum-
selection clause, the plaintiff bears the burden of proving that transfer to the bargained-for forum
is unwarranted. The plaintiff had one opportunity to select the forum—during negotiation of the
contract—so that initial selection is owed deference.

Second, where parties agree to a particular forum they waive the right to challenge the
preselected forum as inconvenient or less convenient. Courts are thus bound to consider the
private-interest factors in § 1404(a) to weigh entirely of the contract-selected forum.

Third, when a case is transferred to the contract forum, the traditional choice-of-law rules will
not apply. Ordinarily, where a case is transferred to a different venue under § 1404(a), the
original venue’s law will apply in the new venue. This rule avoids problems caused by
defendants who may try to transfer a case to a more “convenient” venue solely for the purpose of
taking advantage of different substantive law. However, where the parties have agreed by
contract to a particular venue, there is no such risk. Thus, where a case is transferred then the law
of the contractually selected forum will apply.

The Court then noted that there did not appear to be any public interest factors that weighed
against enforcing the forum-selection clause. However, the Court noted that the record had not
been developed on that issue, so it remanded to the district court to determine whether any public
interest factors weighed against enforcement of the forum-selection clause.

BG Group, PLC v. Republic of Argentina, --- U.S. ---, 134 S.Ct. 1198 (March 5, 2014) (Breyer)

Facts: This case turned on the interpretation of an investment treaty between a British firm and
Argentina. The British firm was part of a consortium that purchased a majority interest in an
Argentine entity—MetroGAS. This entity was created in 1992 when Argentina privatized its
utility.

MetroGAS had a 35 year exclusive license to distribute gas to Buenos Aires. Argentina also
passed a law in 1992 setting “tariffs” to ensure that MetroGAS made a profit.

In 2001 and 2002 Argentina faced an economic crisis. Argentina changed the basis of the tariff
laws from a calculation in dollars to pesos, and then set the rate of exchange at one peso per
dollar. At the time, the exchange rate was three pesos per dollar. As a result, MetroGAS began to
experience significant financial losses.

BG Group commenced arbitration pursuant to Article 8 of the investment treat, which provides
for arbitration:

(1) where, after a period of eighteen months has elapsed from the moment when



the dispute was submitted to the competent tribunal . . . , the said tribunal has not
given its final decision; [or]

(i1) where the final decision of the aforementioned tribunal has been made but the
Parties are still in dispute.” Art. 8(2)(a).

The parties agreed to appoint arbitrators in Washington D.C., and between 2004 and 2006 the
arbitrators decided motions and received evidence. Argentina resisted the jurisdiction of the
arbitration panel on, among other grounds, the ground that BG Group failed to exhaust its claims
in Argentine courts. The treaty required BG Group to bring its claims to Argentine courts for 18
months before resorting to arbitration.

The arbitration panel, sitting in Washington D.C., decided that it did have jurisdiction over the
cases because Argentina had taken measures to render the courts effectively inaccessible. For
example, the president of Argentina issued a decree prohibiting cases from being brought under
the new law for 180 days. Moreover, the “re-negotiation process” setup by Argentina prohibited
BG Group from participating. Both parties appealed the arbitration award to the United States
District Court for the District of Columbia.

Issue: Whether the arbitration panel had the authority to decide whether a condition precedent to
arbitration had been satisfied.

Holding: Yes, the arbitration panel had authority under the Federal Arbitration Act to decide
whether a condition precedent for arbitration was satisfied.

Analysis: The Court broke its analysis into two parts. First, it considered whether the treaty, if
treated as any other contract, would allow the arbitration panel to decide the condition precedent
question. Second, the Court looked at whether the fact that the document was a treaty had any
impact on its conclusion.

The Court noted that there is a presumption that questions of “arbitrability” are for arbitrators to
decide. More specifically, courts generally consider questions of “substantive” arbitrability
whereas arbitrators decide questions of “procedural” arbitrability. Substantive arbitrability
addresses questions such as whether the parties are bound by an arbitration clause.

The Court concluded that the treaty provision at issue was a question of procedural arbitrability.
The question of whether the condition precedent was satisfied was a question akin to
consideration of “waiver, delay, or a like defense . . . .” The Court noted that “[t]he text and
structure of the provision make clear that it operates as a procedural condition precedent to
arbitration.”

The Court then moved to a consideration of whether a treaty should receive different treatment.
The Court explained that ““a treaty is a contract, though between nations.” The Court explained
that it is interpreted as any other contract. The Court rejected the Solicitor General’s request to
treat the provision as a “condition of consent” which required the parties to agree to arbitration.

The Court also rejected Argentina’s claims that the arbitrators exceeded their power. The Court



noted that review of arbitration decisions is “highly deferential.”

Justice Sotomayor concurred in part, and wrote separately to avoid adopting the Court’s
“dictum.” Specifically, she wants to make clear that the Court has not issued a ruling regarding
“treaties that refer to ‘conditions of consent’ . ...”

In a dissent by Chief Justice Roberts, and joined by Justice Kennedy, the Chief Justice notes that
the “arbitration clause” in the treaty was a permissive form of dispute resolution, and that

Argentina did not agree to subject itself to that form of dispute resolution.

Brown v. Brown-Thill, --- F.3d ---, 2014 WL 3892962 (8th Cir. August 11, 2014) (Loken)

Facts: Eugene and Saurine Brown created several trusts to hold and manage assets. These
included the EDB Trust, SLB Trust, Brown Bear LLC, 7219 Metcalf Partnership, L.P. (“FLP I”),
and 7219 Metcalf Partnership II, L.P. (“FLP II”).

Richard Brown and Susan Brown-Thill were the co-trustees of the EDB Trust. Attorney James
Cooper was the sole trustee of the SLB Trust. Brown Bear LLC was the general partner of FLP I
and FLP II. The EDB Trust and SLB Trust each owned 50% of Brown Bear.

The net effect of this web of relationships was that for either FLP I or FLP II to take any action
such as making a distribution of income to other family entities, Richard Brown, Susan Brown-
Thill, and attorney James Cooper all had to agree.

Richard Brown and Susan Brown-Thill did not get along. This led to paralysis of the various
entities. The case arose as a result of two arbitration awards.

As a result of Richard Brown and Susan Brown-Thill’s animus, FLP I and FLP II had issued no
partnership distribution from 2008 to 2011. The attorney emailed the parties on February 22,
2011, with a proposal for distributions. The email stated that if no agreement could be reached it
may be necessary to submit the issue to arbitration. Richard Brown did not receive the proposal,
and it was submitted to an arbitrator who issued an award on March 14, 2011. Richard Brown
filed an action in court to vacate the award.

The second arbitration occurred after Richard Brown attempted to resign as co-trustee and
appoint a successor. The second arbitration thus involved three issues: “(i) whether Brown’s
conditional resignation and unilateral appointment of Rubenstein were ineffective, (ii) whether
Brown should be removed as co-trustee, and (iii) whether an employee of FLP I should be given
an employment contract that Brown opposed.” The same arbitrator issued a second award on
December 12, 2011.

Issue: Whether the arbitrator violated his procedural and substantive limitations when he issued
the two arbitration awards on March 14 and December 12.

Holding: Great deference is given to arbitration awards, and courts will rarely disturb an award.



Analysis: The arbitration clause at issue provided:

All existing and future disputes and controversies between the parties, whether in
their individual capacities, their capacities as co-beneficiaries and/or co-trustees
of [the EDB and SLB trusts], or in their capacities as co-owners, partners, or
members of any business entity, including [Brown Bear, FLP I, and FLP II] ...
which arise out of or relate to the administration and investment of the trusts,
partnerships and assets of the [EDB and SLB] estates, the payment of estate taxes
of such estates, or the division of assets of such estates, shall be submitted to
binding arbitration pursuant to the following procedures.

Richard Brown first argued that the Court should apply a de novo standard of review to the
arbitrator’s two awards because they address questions of substantive arbitrability. The Court
rejected Richard Brown’s argument in light of the broad language of the arbitration clause above.
Thus, the Court’s analysis would be limited to the more deferential standard of review in sections
10 and 11 of the Federal Arbitration Act (“FAA”).

Section 10 provides vacatur of an arbitrator’s award is only appropriate where the award is
obtained by corruption or fraud, where the arbitrator is guilty of misconduct, or where the
arbitrator exceeded the scope of his powers. Section 11 limits vacatur to cases where there was a
material miscalculation, where the arbitrator decided a matter not submitted, or where the award
is imperfect in matter of form not affecting the merits of the controversy.

Citing these deferential standards of review, the Court upheld the arbitrator’s award with only a
slight modification.

Reyco Granning LLC v. International Borth. of Teamsters, Local Union No. 245, 735 F.3d 1018
(8th Cir. November 5, 2013)

Panel of the Eighth Circuit vacated an arbitrator’s award on the grounds that the arbitrator
exceeded his authority by considering extrinsic evidence of negotiation regarding the terms of a
collective bargaining agreement. The arbitrator used evidence of the negotiations to conclude
that even though the company had discretion to decline to pay holiday pay, the parties’
negotiations had contemplated that the employer would not deny pay under the circumstances of
this case.

The Eighth Circuit vacated the panel decision and granted en banc review. The case was argued
on April 15, 2014. No decision has been issued yet.

1. CONSTRUCTION

Star Equipment, Ltd. v. State, lowa Dept. of Transp., 843 N.W.2d 446 (Iowa January 31, 2014)
(Waterman)

Facts: Star Equipment performed supplied materials and performed construction work on an
Iowa Department of Transportation (“IDOT”) project. Star Equipment was a subcontractor of



Universal Concrete, and did not have a direct contractual relationship with IDOT.

Based on Iowa Code § 573.2, Universal Concrete was not required to have a performance bond
because it qualified as a “Targeted Small Business” (“TSB”). Ordinarily, under Chapter 573,
contractors working on public improvements must obtain a performance bond.

At the conclusion of the project, Star Equipment sought payment from Universal Concrete for
unpaid amounts. Universal Concrete was unable to pay.

Star Equipment sought to obtain funds retained by IDOT. However, Star Equipment’s
outstanding balance exceeded the amount of retained funds, so Star Equipment sought to recover
from IDOT the portion of its outstanding claims not covered by the retained funds.

IDOT denied liability for the excess amounts on the grounds of sovereign immunity. The district
court granted IDOT’s motion to dismiss on the grounds that sovereign immunity precluded
liability for any excess claims.

Issue: Whether lowa Code § 573.2 waives sovereign immunity and allows the state to be held
liable for payments where no performance bond was required.

Holding: Iowa Code § 573.2 represents a waiver of the state’s sovereign immunity for claims
and allows contractors to pursue the state for relief for non-payment.

Analysis: The Court concludes that § 573.2 provides additional remedies to subcontractors of a
TSB who are owed money. The Court explained that where the legislature amends a statute there
is a presumption that the legislature intended to change the law.

In this case, it is clear that by including the TSB provision waiving the bond requirement, the
legislature intended to extend the remedies available under Chapter 573 to entities contracting
with TSBs. Thus, IDOT was liable to the extent of Star Equipment’s claim for amounts unpaid
by Universal Concrete.
I1l.  CONTRACT INTERPRETATION

A Supplementing Written Contract

Murr v. Midland Nat. Life Ins. Co., --- F.3d ---, 2014 WL 3408665 (8th Cir. July 15, 2014)

Facts: The dispute in this case centered on the interest rate adjustment formula contained in an
annuity certificate sold by Midland National Life Insurance Company (“Midland”). According to
the terms of the annuity certificate, it was possible to surrender the certificate prior to maturity of
the annuity. The surrender value of the certificate depended on an interest adjustment.

The Court outlined the interest adjustment as follows:



The formula for the interest adjustment is represented mathematically as [ (1 + io-
.005)/(1 +1)] (T). The value of “io” is the current interest rate offered on the
annuity certificate on the certificate’s issue date. The value of “i¢” is the current
interest rate offered on new annuity certificates as of the date of surrendered. If io-
.005 is greater than i, the formula will generally result in a positive interest
adjustment, which will increase the surrender value. Conversely, if 10-.005 is less
than i, the formula will generally result in a negative interest adjustment, which
will decrease the surrender value.

Murr purchased one of Midland’s annuity certificates in 2004. In 2009, Murr requested full

surrender of the certificate. In 2009, Midland no longer offered the particular annuity certificate,
so it had no value of “it” as set forth in the annuity certificate. Instead, Midland used the current
new money rate. Midland’s decision resulted in a decrease in the surrender value of the annuity.

Murr filed a lawsuit based on breach of contract and unjust enrichment. The district court, on
cross motions for summary judgment, ruled in favor of Midland on the basis that since the
contract did not address this situation, the court could substitute a reasonable term.

Issue: Where a contract is unambiguous, but is missing a material term, can a court supply a
reasonable replacement for the missing term.

Holding: Where a valid contract exists that is missing a material term, a court may rely on
extrinsic evidence to supplement the contract.

Analysis: The Court explained that where the four corners of a contract do not supply a missing
term then it is up to the court to supply the missing term.

The Court first noted that the contract is completely silent as to the value of “it”” when Midland is
not offering the same annuity product. The Court found that the agreement between Murr and
Midland was sufficiently bargained to be a contract. Based upon the existence of the contract,
and the absence of a material term, the Restatement (Second) of Contracts § 204 gives the Court
the authority to supplement with a reasonable term.

The Court then turned to how the missing term should be supplied. When supplying a missing
term, the Court is not interpreting the contract. However, the same evidence that is relevant to
interpretation is also relevant to supplementing the contract.

The Court then found that Murr had failed to produce sufficient evidence to raise a genuine issue
of material fact as to whether the rate Midland selected was unreasonable. Thus, the Court

affirmed judgment in favor of Midland.

BVS. Inc. v. CDW Direct, LLC, --- F.3d ---, 2014 WL 351778 (8th Cir. July 17, 2014)

Facts: BVS provides training to banks and credit unions online, and uses a computer system
located in Cedar Rapids. In late 2010, BVS sought to update its systems, including its storage
area network (“SAN”).



CDW resells various technology products online. BVS had previously placed several orders with
CDW through CDW’s online ordering systems, or by contacting a CDW account representative
and placing an order.

CDW and BVS engaged in hundreds of transactions. When the account manager at CDW
responsible for BVS learned that BVS wanted to upgrade its SAN, the account manager wished
to further the CDW-BVS relationship. BVS was skeptical that CDW could deliver on a
complicated project like upgrading the SAN.

Due to the project’s complexity, CDW had to bring in two third parties to develop and install the
SAN solution. BVS repeatedly informed the account manager at CDW that BVS desired a “total
SAN solution” and not just hardware and software. BVS wanted the product to be fully installed
and tested to ensure it met BVS’s needs. However, the CDW account manager did not have a
technical background. For example, the account manager had to have another CDW engineer
draft an email with questions. Had BVS known the limitations of the account manager’s
expertise, BVS would have asked to deal with someone else at CDW.

After CDW delivered a quote, BVS again expressed skepticism that CDW and the account
manager could deliver. The account manager spoke to BVS and explained that CDW had “data
center expertise,” which BVS understood to mean SAN expertise.

BVS sent a purchase order to CDW for the hardware, software, training, support services, and
six third party services that were all identified in CDW’s quote. CDW then sent a purchase order
to the third party vendor. In CDW’s view, a contract had been formed with BVS because CDW
would have never sent a purchase order to a third party otherwise. One month later, CDW sent
BVS an invoice.

The back of the invoice contained terms and conditions, including warranty disclaimers. The
terms and conditions limited BVS’s remedies to either having CDW perform, or seeking a
refund. There were other statements that limited CDW’s liability. These conditions were on
every CDW invoice sent to BVS for all other transactions, however the SAN transaction was not
negotiated in the same manner as the other BVS-CDW transactions.

When the equipment and software arrived it didn’t work. CDW worked for two months past the
initial deadline and was unable to correct the problems. Eventually, BVS asked to send the
equipment and software back to CDW but CDW refused.

BVS sued CDW for breach of contract, unjust enrichment, and fraud. The district court granted
CDW’s motion for summary judgment. The court concluded that CDW made an offer which
BVS accepted as evidenced by the order sent to the third party. The court further found that the
parties’ course of dealing supplemented the agreement, and the invoice integrated it. Thus,
CDW’s warranty disclaimers meant that CDW performed its obligations to deliver the hardware
and software.

Issue: Whether the invoice that contained the terms and conditions was an integration of the



agreement between CDW and BVS.

Holding: Where the parties engage in a transaction that is qualitatively different from prior
transactions, there is a genuine issue of material fact as to whether the parties’ prior course of
dealing supplemented the terms of the contract.

Analysis: The Court explained that under lowa law, an agreement is integrated when the parties
adopt a writing as the final and complete expression of the agreement. Extrinsic evidence may
not contradict a fully integrated written agreement. Whether an agreement is integrated is a
question of fact to be determined based on the totality of the circumstances.

The district court relied on the prior course of dealing as part of the totality of the circumstances.
Since the invoice always came last, it contained “proposals for addition to the contract.” If the
course of dealing did indeed supplement the terms, then BVS is bound by the late-included
provisions.

The Court noted that BVS and CDW had extensive history. BVS ordered products from CDW by
(1) placing an order online, (2) requesting a quote from the account manager and then ordering
online, or (3) requesting a quote from the account manager and then order by phone. The
transaction at issue in this case did not bear any of the markings of these prior transactions.

Thus, the Court concluded that there needed to be additional factual inquiry into whether the
qualitatively different nature of this transaction superseded any previous agreement. This is an
issue of fact to be determined by the fact finder.

B. Ratification

Life Investors Ins. Co. of America v. Estate of Corrado, 838 N.W.2d 640 (Iowa October 18,
2013) (Wiggins)

Facts: This case presented two certified questions to the lowa Supreme Court from the United
States District Court for the Northern District of Iowa. The Court relied on the facts as
summarized by the district court.

John Corrado and his company (“Corrado”) marketed life insurance products underwritten by
Life Investors Insurance Company of American (“Life Investors”). Corrado received advances
from Life Investors and in exchange executed promissory notes in favor of Life Investors and
gave Life Investors certain liens.

A dispute arose between Corrado and Life Investors over the amount Corrado owed. In June
1993, Life Investors provided a settlement agreement to Corrado and requested that Corrado sign
it and return it to Life Investors. Later in June 1993, Life Investors came into possession of a
signed copy of the settlement agreement. Life Investors sent a copy of the executed agreement to
Corrado.

The settlement agreement provided for a resolution of the dispute between Corrado and Life
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Investors over Corrado’s debts. The settlement reduced Corrado’s debt to $993,010, and
provided for payments and credits to resolve the debt.

From 1993 to 2000 payments and credits were made consistent with the terms of the settlement
agreement without objection by any party. In 2001, the settlement agreement required Corrado to
begin increasing the size of payments to Life Investors. Corrado objected and alleged that he
never signed the agreement on behalf of himself or his company.

Issue: Whether a party can ratify a contract even though there is no evidence to show who
signed the contract on the party’s behalf.

Holding: The Court adopted the Restatement (Third) of Agency approach to ratification and
concluded that a principal may ratify the unauthorized act of an agent.

Analysis: This case arose from two certified questions from the United States District Court for
the Northern District of lowa:

1. If a party receives a copy of an executed contract with that party’s signature
thereon, even where it is not known who applied the party’s signature to the
contract or whether the signature was authorized, and the party (a) does not
challenge the signature or otherwise object to the contract, and (b) accepts
benefits and obligations under the contract for at least six years, then has the party
ratified the contract and is the party, therefore, bound by the terms of the contract?

2. If a party receives a copy of an executed contract with that party’s signature
thereon, even where it is not known who applied the party’s signature thereto, and
the party (a) does not challenge the signature and (b) accepts benefits and
obligations under the contract for at least six years, then is the party estopped
from challenging the signature as a basis for asserting that he is not bound by the
contract?

Since the Court’s answer to the first question was dispositive, it did not reach the second
question.

The Court first explained that whether Corrado implicitly or explicitly authorized someone to
sign the agreement is irrelevant to determining whether the agreement was ratified.

Next, the Court explained that there are two types of ratification: (1) ratification by the principal

of the signature of an agent, and (2) ratification by an individual who had the power to avoid the

contract but affirmed the contract. The Court only considered the first kind of ratification.

The Court then reviewed its case law and the Restatement (Second) of Agency. The Court noted

that the Restatement (Second), and prior lowa case law “requires that an actor may only ratify an

act if the actor purported to act as an agent.”

In contrast, the Restatement (Third) permits ratification if the “actor acted or purported to act as
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an agent on the person’s behalf.” Restatement (Third) explained that the new standard brings the
Restatement into consistency with court rulings that have consistently held that it is no longer
necessary for an actor to have purported to act as an agent. One of the reasons for this
requirement had been that under the Restatement (Second), a party could not ratify a forgery.

However, in lowa § 554.3403(1) provides that, in the context of negotiable instruments, a party
can ratify a forgery. Thus, the Court took the view that lowa law is consistent with the
Restatement (Third) of Agency.

Corrado, therefore, could not accept the benefits of the settlement agreement and then attempt to
avoid any of the duties by arguing that the signer’s signature was unauthorized. Corrado was
liable under the terms of the settlement agreement.

IV. PROCEDURE

A. Personal Jurisdiction

Fastpath, Inc. v. Arbela Technologies Corp., --- F.3d ---, 2014 WL 2685908 (8th Cir. July 25,
2014)

Facts: Fastpath entered into a confidentiality agreement with Arbela for the purpose of
discussing a potential partnership between the two companies. The agreement contained
confidentiality and non-compete provisions. The agreement also contained an Iowa law choice-
of-law provision, but no forum selection provision. Representatives from Arbela never came to
Iowa, nor did Arbela conduct any business in lowa.

Fastpath later believed that Arbela was violating the non-compete. Fastpath filed a lawsuit in
Iowa state district court, and Arbela removed the case to the United States District Court for the
Southern District of lowa and moved to dismiss for lack of personal jurisdiction. The district
court dismissed the case on the ground that it lacked personal jurisdiction over Arbela.

Issue: Whether a choice-of-law provision in a contract is sufficient contact with Iowa to subject
a foreign party to jurisdiction in lowa.

Holding: Where a party’s sole connection to a jurisdiction is a choice-of-law provision that
identifies a particular jurisdiction’s law as governing interpretation of the agreement, there are
insufficient contacts with the jurisdiction to support personal jurisdiction.

Analysis: The Court began by reciting well-established principles of personal jurisdiction. Most
importantly, a party must have minimum contacts with a jurisdiction in order to be subject to
personal jurisdiction. These contacts must be sufficient so that a party can reasonably anticipate
being haled into court there.

To structure the analysis, courts have adopted a five factor analysis: “1) the nature and quality of
contacts with the forum state; 2) the quantity of the contacts; 3) the relation of the cause of action
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to the contacts; 4) the interest of the forum state in providing a forum for its residents; and 5)
convenience of the parties.”

The Court then explained that a contract, by itself, is not sufficient to establish minimum
contacts. The Court explained that the district court properly disregarded the choice-of-law
provision as determinative of the court’s personal jurisdiction over Arbela. Relevant to the
analysis are the facts that Arbela had no employees in Iowa, no offices in lowa, never travelled
to Iowa, and the alleged breach occurred outside of lowa.

Arbela’s knowledge that Fastpath is an lowa corporation is insufficient to establish personal
jurisdiction. The agreement at issue imposed no obligations on Arbela in [owa. Moreover, all of
the discussions about business between the parties occurred at conferences outside of lowa.
Based on Arbela’s complete lack of any connection to lowa, the Court affirmed the district
court’s conclusion that it could not exercise personal jurisdiction over Arbela.

Ostrem v. Prideco Secure Loan Fund, LP, 841 N.W.2d 882 (Iowa January 10, 2014) (Zager)

Facts: Ostrem lives in lowa and Florida, but spends most of his time in Florida. He was in
Florida at the time he entered into the contract that is the subject of this case. He wished to obtain
a “no-cost” life insurance policy.

The premiums for this policy were financed by a Florida based company called Imperial. The
insurance policy was purchased in lowa.

Imperial later assigned its rights to the insurance policy, and turned over responsibility for
making the premium payments, to Prideco, a California entity having no contact with lowa.

Issue: The question relevant here is whether the jurisdictional contacts of an assignor impute to
the assignee.

Holding: Where an out of state party negotiates for a clause in a contract selecting an lowa
forum, and where the assignee receives that documentation that contemplates continued
performance in lowa, then the assignee is subject to personal jurisdiction in lowa courts.

Analysis: The Court reviewed an extensive body of case law regarding personal jurisdiction and
minimum contacts. The Court noted that a corporate predecessor’s contacts are imputed to its
successor entity for the purpose of establishing minimum contacts. This is true in lowa as it is in
other jurisdictions.

The Court then explained that the relationship between assignor and assignee does not bear the
same relationship as a corporate successor to its predecessor. There is a meaningful distinction
between corporate successors and assignees, and this affects personal jurisdiction. However, this
did not resolve the issue.

Upon assignment, Prideco received documents disclosing that Ostrem resided in Iowa.
Moreover, Prideco must have contemplated “future consequences” of the funding agreement
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with Ostrem would occur in Iowa. The documents also contained forum selection clauses, and
were the subject of extensive negotiations between parties in lowa and Imperial. The parties
agreed that lowa courts would have jurisdiction. Based on Imperials’ minimum contacts, and that
Prideco should have anticipated future contact with lowa, lowa courts can exercise personal
jurisdiction over Prideco.

The Court held that “when an out-of-state party . . . insists on the right to sue someone in our
courts by contract, it ‘should reasonably anticipate being haled into court’ in lowa.”

B. Statute of Limitation

Osmic v. Nationwide Agribusiness Ins. Co., 841 N.W.2d 853 (Iowa January 10, 2014)
(Mansfield)

Facts: The plaintiff and his family were passengers in a vehicle operated by plaintiff’s brother.
While driving in Waterloo, another vehicle entered the highway and forced plaintiff’s brother to
take evasive action. Plaintiff’s brother lost control of the vehicle and it flipped and ejected
plaintiff’s brother from the vehicle.

The negligent driver had insurance through Progressive with coverage limits of $50,000 per
claim and $100,000 per occurrence. Plaintiff’s brother had coverage through Nationwide
Agribusiness, which included UIM coverage.

Progressive notified Nationwide that it settled with plaintiff’s brother for $65,000, which left
only $35,000 of coverage for plaintiff’s injuries to his shoulder. After a series of demands and
correspondence with Nationwide, plaintiff filed suit against Nationwide and his own auto-
insurance company, Westfield. Nationwide moved for summary judgment on the grounds that by
the time plaintiff filed suit against Nationwide, the two-year limitations period in the Nationwide
policy had expired.

The district court denied Nationwide’s motion on the grounds that plaintiff was not a party to
Nationwide’s policy with plaintiff’s brother. The district court could see no reason why plaintiff
should be bound by the same terms as plaintiff’s brother.

Nationwide sought interlocutory appeal, which was granted. The case was transferred to the
Court of Appeals, which issued a “lively” opinion upholding the district court’s decision. The
Supreme Court granted further review and reversed.

Issue: Whether a two-year limit on filing suit in an insurance policy is reasonable and applicable
to a third-party beneficiary.

Holding: Where the plaintiff knew the full extent of his injuries prior to the expiration of the
contractually-provided two-year limitation period for UIM claims, and the insurance policy
provided no barrier to filing suit, then the two-year limitations period provided by the insurance
policy was reasonable, even as applied to a third-party beneficiary.
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Analysis: Underinsured motorist (“UIM”) claims are contractual, and thus presumptively subject
to the ten-year statute of limitations. However, the parties to the policy may agree to a shorter
time so long as that period is “reasonable.”

The Court concluded that there was “no question” that the contractual period in this case was
reasonable. The plaintiff was represented by counsel, and made contact with the insurance carrier
a year before the two-year period expired. The plaintiff could have sued for UIM benefits in that
period as the insurance policy provided no bar for doing so.

The Court also noted this was not even a case where the insured failed to appreciate the scope of
his injuries. The plaintiff knew the full extent of his injuries prior to the expiration of the two-
year limitation period.

Turning to the question of the applicability to plaintiff, the Court concluded that third-party
beneficiaries are bound by the same terms of the policy as the parties to the policy. Relying on
principles of contract law, the Court explained that the rights of third-party beneficiaries are
controlled by the terms of the contract.

The Court also held that Nationwide had no duty to disclose the contractual deadline to plaintiff.
Relying on a prior decision, the Court first noted that there is no affirmative duty to disclose
limitations deadlines to policyholders. Thus, by extension, there is no duty to disclose those
deadlines to third-party beneficiaries. Any other rule would undermine the principle that a third-
party beneficiary’s rights under a contract do not exceed those of a party to the contract.

Finally, the Court held that Nationwide was not equitably estopped from asserting the limitations
period as a defense when it failed to provide a copy of the policy to plaintiff. The Court noted
that the record does not show any concealment or misrepresentation by Nationwide. Plaintiff’s
counsel never requested a copy of the policy, so equitable estoppel was inappropriate.

Justices Wiggins, Hecht, and Appel joined in a special concurrence written by Justice Wiggins.

Justice Wiggins’ asserts that it is unclear that a third-party beneficiary’s rights are the same as an
insured’s under Iowa law.
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2014 Case Update: Employment and Civil Procedure

Jones v. University of lowa, 836 N.W.2d 127 (lowa August 23, 2013) — Wrongful Termination

Facts: Phillip E. Jones, Dean of Students at the University of lowa, was terminated from
employment after allegations that he mishandled the investigation of an alleged
sexual assault committed by two University of lowa football players. The assault
victim was another University of lowa student athlete. University President Sally
Mason hired a law firm to investigate the handling of the incident and to provide a
report examining university policy shortcomings and the administration’s use of
university policy. The report indicated that Jones had not complied with the
“spirit” of the policy and was critical of Jones’ handling of the situation.

Mason sent Jones a termination letter due to “loss of confidence and trust in [him]
based upon [his] failure to perform the duties and responsibilities of [his] position
on behalf of the University of lowa in response to the [October] 2007 sexual
assault.”

Holding: The court found that Mason had a legitimate reason to terminate Jones’
employment at the University of lowa. The lowa Supreme Court also found that
Mason was immune from the invasion of privacy claim and the defamation claim
because she was acting within the scope of her duties as an employer in
terminating Jones’ employment.

Lee v. State & Polk County Clerk of Court, 844 N.W.2d 668 (lowa March 28, 2014) — Wrongful
Termination

Facts: After taking FMLA leave, Tina Lee was terminated from employment at the Polk
County Clerk of Court’s office. The issue on appeal was whether she was entitled
to Ex Parte Young injunctive relief, an exception to state sovereign immunity that
requires a state official to comply with federal law. Lee sued to compel the
defendant to reinstate her to her previous employment position. The defendants
argued that Ex Parte Young did not apply, and even if it did, it was not properly
requested in the plaintiff’s petition.

Holding: The lowa Supreme Court disagreed with the defendants” argument that Ex Parte
Young only applies to federal court suits. The court found that Ex Parte Young
applies to state court suits and held that Lee was entitled to prospective injunctive
relief of reinstatement and lost wages under the doctrine. The court found the
plaintiff’s petition sufficient to request Ex Parte Young relief when she requested
equitable relief under FMLA.
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Goodpaster v. Schwan’s Home Service, Inc., No. 13-0010 (lowa June 27, 2014) — Disabilities

Facts:

Holding:

Plaintiff Goodpaster was a former customer service manager for Defendant
Schwan’s food delivery. Goodpaster’s main job duty was to deliver products to
customers. In late 2008, Goodpaster was diagnosed with multiple sclerosis,
which caused between five and ten “flare-ups” during working hours. Goodpaster
subsequently became the Des Moines branch’s lowest performing sales manager,
and after several written warnings he was terminated for poor performance.
Goodpaster brought suit against Schwan’s for wrongful termination under the
lowa Civil Rights Act (ICRA).

Summary judgment in favor of Defendant REVERSED. Multiple sclerosis can be
a “disability” within the meaning of the ICRA. The fighting issue in this case,
however, was whether Goodpaster’s occasion “flare-ups” constituted a substantial
limitation of a major life activity. Distancing itself from federal law under the
Americans with Disabilities Act, the Court observed that it had never
contemplated whether a disability could not be intermittent or episodic. The
Court reasoned that, “A person may be disabled under the ICRA, even during the
intermissions of their symptoms, so long as their symptoms constitute a
substantial limitation when active,” and held that Goodpaster had generated a
genuine issue of material fact regarding whether his multiple sclerosis impaired
his major life activities. On the issues of whether Goodpaster was qualified or
could become qualified to perform the essential functions of his job with
reasonable accommodation, the Court held that fact issues remained.

Pippen v. State, No. 12-0913 (lowa July 18, 2014) — Disparate Impact

Facts:

Plaintiffs were a certified class of more than 5000 African American applicants
and employees with one of lowa’s thirty-seven executive agencies. The class
brought disparate impact racial discrimination claims under Title V11 of the Civil
Rights Act of 1964 and the lowa Civil Rights Act. Plaintiffs alleged that the
State’s overall merit hiring system discriminated on the basis of race. The hiring
system involved three steps: (1) the lowa Department of Administrative Services
reviewed applications for basic eligibility and referred applicants to the hiring
department for the corresponding executive agency; (2) the hiring department
screened applications and determined which applicants to interview; and (3) the
hiring department interviewed applicants and decided to whom to offer
employment. Although the Plaintiffs presented some statistical data that the
overall hiring process provided minimally qualified white applicants a forty
percent greater chance of being hired than minimally qualified African American
applicants, the Plaintiffs did not present any statistical analysis of specific
employment practices. Instead, the Plaintiffs argued that the available data was
not capable of separation for analysis because documents explaining the
employment decisions were missing, incomplete, or did not use objective criteria.
The State’s expert testified that the data was capable of separation for analysis
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Holding:

Impact:

and presented data showing that there was no statistically significant difference
between races after taking into account experience and pay grade.

Bench trial judgment in favor of the defendants AFFIRMED. A disparate impact
plaintiff must prove that a particular employment practice caused the disparate
impact, unless the plaintiff proves the challenged hiring process was incapable of
separation for analysis. A decision-making process may be incapable of
separation if: (a) the process includes ill-defined subjective criteria rather than
measurable objective criteria; (b) measurable criteria are so intertwined that they
cannot be separately analyzed; or (c) the employer failed to maintain adequate
records. Here, the State’s expert demonstrated that the plaintiffs could not rely
upon the exception because the data could be separately analyzed.

The majority opinion discusses several distinctions between the lowa Civil Rights
Act (ICRA) and federal law. First, while the federal civil rights laws are narrowly
construed, the ICRA is to be interpreted broadly to effectuate its purposes.
Second, while the federal law had been altered by Wards Cove Packing Co. v.
Atonio, 490 U.S. 642 (1989), and the subsequent passage of the Civil Rights Act
of 1991 that codified earlier interpretations of the business necessity defense,
lowa has experienced no such amendment. The majority invited the plaintiffs to
argue that lowa “should embark on a different path.” A concurrence noted that
lowa has a long history of using federal authorities to guide interpretation of the
ICRA and that after this case, “it is at best unclear what weight litigant and district
court judges or the court of appeals should give federal cases when divining how
our court will construe equivalent provisions in the ICRA.”

Lucas v. Jerusalem Cafe, LLC, 721 F.3d 927 (8th Cir. July 29, 2013) — Fair Labor Standards Act

Facts:

Analysis:

Noncitizens without employment authorization worked for the defendant
restaurant, occasionally receiving less than minimum wage and without being
paid overtime wages. The workers sued under the Fair Labor Standards Act
(FLSA). A jury found for the workers and the district court rejected the argument
that the workers, as undocumented noncitizens, lacked standing to sue. The
employer appealed.

The language of the FLSA does not indicate that Congress intended to exclude
unauthorized noncitizens from its application. The FLSA is interpreted broadly
and “by its plain terms protects aliens working without authorization.” Precluding
unauthorized noncitizens from gaining the protections of the FLSA would
potentially depress the wages and working conditions of citizens and legally
admitted noncitizens. “The FLSA does not allow employers to exploit any
employee’s immigration status or to profit from hiring unauthorized aliens in
violation of federal law.”
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Holding:

Noncitizens without employment authorization may sue under the FLSA to
recover statutory damages; workers without employment authorization have
standing to sue under FLSA. District court’s conclusion that reference to
workers’ immigration status would be more substantially more prejudicial than
probative UPHELD.

AuBuchon v. Geithner, 743 F.3d 638 (8th Cir. February 26, 2014) — Unlawful Retaliation

Facts:

Analysis:

Holding:

Employee sued the Secretary of the Treasury for retaliation under Title V11 of the
Civil Rights Act of 1964. Employee worked as an international examiner and
sought promotion to the position of senior international examiner. He did not
receive the promotion despite having performed work comparable to that of a
senior examiner.

Employee filed a complaint with the EEOC. He then filed suit alleging that his
employer, Geithner, retaliated against him over the next two years for his filing of
the EEOC complaint. Employee claimed the failure to promote was a material
adverse employment action and, this with other retaliatory actions, constituted a
constructive discharge from employment. The district court granted summary
judgment for the employer.

Under Title V11, a failure to promote can constitute an adverse employment
action. Employee alleged that the cases he worked on should have received
senior positions. According to the employer, because those cases never qualified
for the assignment of senior examiners, there were no positions to which the
employee could have been promoted.

Employee claimed that he was subject to other unlawful retaliatory acts such as
allegations of sexual harassment and that these acts were materially adverse
employment actions. The allegations were never noted in the employee’s file and
the employee was never threatened or disciplined due to those allegations, thus
they did not cause “sufficient injury or other employment-related harm.”

While a failure to promote can constitute an adverse employment action,
employer need not create a position to which to promote an employee. The
failure to promote employee did not amount to material adverse employment
action; allegations of sexual harassment that did not harm the employee were not
retaliatory acts.
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Madden v. Lumber One Home Center, Inc., 745 F.3d 899 (8th Cir. March 17, 2014) — Overtime

Pay

Facts:

Analysis:

Holding:

Employer classified several employees as executive employees who were exempt
from overtime pay under the Fair Labor Standards Act (FLSA). The employees
worked in shipping and receiving, in the lumberyard, did data entry, and loaded
trucks. The Department of Labor investigated the employer and notified the
employees that the employer may have wrongfully withheld overtime pay.
Employees sued to recover overtime wages, claiming that the employer had
misclassified them as exempt employees.

The burden to prove that an employee is exempt from overtime pay rests with the
employer. Executive employees are those who are compensated by salary,
primarily responsible for management of the business, direct the work of others,
and have the authority to hire or fire employees. The employer provided
information that it solicited informal recommendations from its employees on
personnel decisions in order to meet the hiring and firing element. The employer
also claimed that because the business was not hiring much, there was not much
opportunity to participate in personnel decisions. The court responded that the
FLSA exemptions are based on *“actual job functions, not intended
responsibilities.”

Employer failed to establish that all of the employees it had classified as
executives had the hiring and firing power necessary for the classification.

Petroski v. H & R Block Enterprises, LLC, 750 F.3d 976 (8th Cir. May 2, 2014) — Compensation
for Training Time

Facts:

Analysis:

Plaintiffs were tax professionals who sued a tax preparation service provider. The
plaintiffs worked for the provider during tax season, or four months of the year.
Each year when tax professionals returned for rehire, the provider required them
to complete training courses offered by the provider. The provider charged a fee
for the courses and did not compensate tax professionals for the time they spent
meeting the training requirement. The plaintiffs filed a claim under the Fair
Labor Standards Act (FLSA) and the district court granted summary judgment in
favor of the tax provider.

The FLSA mandates that employees must be paid at least minimum wage for the
hours they work. “Employees” are “individuals employed by an employer” and
“employ” means “suffer or permit to work.” At the time the plaintiffs were
reapplying for work with the provider, they were doing no work for the employer.
They were not “suffered or permitted” to work because they had to resubmit job
applications and go through the interview process. After hiring and during the
training time, they were not employees under the FLSA—they were trainees.
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Holding:

The Eighth Circuit held that tax professionals were not “employees” for purposes
of the FLSA when they completed rehire training.

Sandifer v. U.S. Steel Corp., 134 S.Ct. 870 (January 27, 2014) — Donning / Doffing

Facts:

Analysis:

Holding:

Steelworkers sued their employer for backpay for time spent putting on and taking
off protective gear that employer required them to wear for work. Due to the
many hazards of the steel working profession, workers must wear several types of
protective gear. The aggregate amount of time putting on this gear at the
beginning of the day and removing it at the end is quite large. The district court
granted summary judgment in favor of the employer and the Seventh Circuit
affirmed.

The Fair Labor Standards Act provides that whether time spent changing clothes
is compensable is to be decided through collective bargaining. Employees argued
that time spent putting on and removing protective gear does not qualify as
“changing clothes.” Using the common meaning of the words, the Court found
that donning and doffing protective gear constitutes “changing clothes.”

The Court held that time spent putting on and removing protective gear was
“changing clothes” under the FLSA meaning that parties can collectively bargain
over whether such time at the beginning and end of the workday is compensable.

Fifth Third Bancorp v. Dudenhoeffer, No. 12-751, 2014 WL 2864481 (U.S. June 25, 2014)

Facts:

Analysis:

Holding:

Employer maintained a retirement savings plan for its employees. Former
employees brought suit against employer as fiduciary of its employee stock
ownership plan. They alleged that employer breached fiduciary duty of prudence
under the Employee Retirement Income Security Act. Employees claimed that
employer should have known its stock price was inflated and overly risky.

ERISA imposes duty of prudence on pension plan fiduciaries. However,
Congress acknowledges “that ESOPs are designed to invest primarily in the stock
of the participants’ employer,” which means that they are not diversified.
Employer claimed that it was entitled to a presumption of prudence because the
investments were in employer stock.

1) ESOP fiduciaries were not entitled to presumption of prudence through
investments in employer stock; but 2) ERISA fiduciaries could prudently rely on
market price of stock as assessment of its value in light of all public information;
and 3) claim for breach of duty of prudence based on inside information was
required to allege alternative action that fiduciary could have taken consistent
with securities laws, which prudent fiduciary in same circumstances would not
have viewed as more likely to harm plan than to help it.
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N.L.R.B. v. Noel Canning, No. 12-1281, 2014 WL 2882090 (U.S. June 26, 2014)

Facts:

Analysis:

Holding:

The President appointed three of five members of the National Labor Relations
Board during a three-day period between two pro forma sessions of Congress. A
soda distributor, subject to an NLRB order that it had unlawfully refused to
execute a collective bargaining agreement, petitioned the D.C. Circuit to set
aside the order. The distributor argued that the order was invalid because three of
the Board members’ appointments were invalid. The D.C. Circuit held that the
appointments were not valid under the Recess Appointments Clause.

The Recess Appointments Clause is a subsidiary mode of appointing officers of
the United States. The Clause allows the President to appoint officers during
recesses but is not to be used to routinely circumvent the Senate confirmation
process. The Clause allows the President to appoint during “the recess of the
Senate,” which includes inter- and intra- session breaks of “substantial length.”
Three days is not a period of substantial length.

The Court held that the recess appointments were invalid within the meaning of
the Recess Appointments Clause and the order in question issued by the Board
was also invalid.

Harris v. Quinn, No. 11-681, 2014 WL 2921708 (U.S. June 30, 2014)

Facts:

Analysis:

Medicaid funds state-run programs to provide at-home care to individuals who are
unable to live in their homes without assistance. Section 6 of the Illinois Public
Labor Relations Act allows state employees to join unions and collectively
bargain for terms of employment. The Act also provides that members of a
bargaining unit who choose not to join the union are still required to pay a fee to
the union. Personal assistants sought an injunction against the enforcement of the
fee requirement and a declaratory judgment that the Act violated the First
Amendment by requiring them to monetarily support a union that they chose not
to join. The district court dismissed and the Seventh Circuit affirmed.

The Seventh Circuit relied upon the Supreme Court decision in Abood v. Detroit
Board of Education that allowed states to compel non-union state employees to
pay a fee to support collective bargaining union work. Abood was based on “the
desirability of labor peace and the problem of free ridership.” Because unions
must represent all employees irrespective of union membership, the Court
allowed the compelling of fees from non-union members to prevent employees
from obtaining the benefits without contributing to union efforts. Personal
assistants are public employees with respect only to collective bargaining and
Illinois withholds from personal assistants many of the benefits of being state
employees. The bargaining that may be performed on their behalf is thus limited.
The Court found that the provision allowing the state to compel fees from
personal assistants was compelled speech, forcing them to support a party with
whom they had chosen not to be associated. The state’s claims that this promoted
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Holding:

“labor peace” and promoted the welfare of personal assistants were not
“compelling government interests” and as such, violated the First Amendment.

The decision in Abood v. Detroit Board of Education, allowing states to compel
state employees who opt out of unions to pay agency fees to support union work
related to collective bargaining does not include personal assistants; and, Illinois
statute requiring non-union home-care personal assistants to pay fees violated the
First Amendment.

Burwell v. Hobby Lobby Stores, Inc., No. 13-354, 2014 WL 2921709 (U.S. June 30, 2014)

Facts:

Analysis:

Holding:

The Patient Protection and Affordable Care Act requires employers’ heath plans
to cover “preventive care and screenings” for women. The Act does not specify
what qualifies as “preventive care” but allows for the Department of Health and
Human Services to decide. For-profit corporations brought action against the
Secretary of Health and Human Services seeking an injunction to prevent the
enforcement of the preventive services coverage mandate, alleging that such
enforcement violated constitutional and statutory protections of the free exercise
of religion.

The Religious Freedom Restoration Act of 1993 prohibits the “Government
[from] substantially burden[ing] a person’s exercise of religion” unless the
government can show that such burden furthers a compelling government interest
and is the least restrictive means of furthering that government interest. The
corporate owners have Christian beliefs that life begins at conception and that
facilitating access to contraception would violate those beliefs. Although they
assert their rights on behalf of their businesses, “protecting the free exercise rights
of closely held corporations protects the religious liberty of the humans who own
and control them.” RFRA was intended by Congress to broadly protect religious
freedom and nothing in the Act prevents its application to for-profit corporations.

The Court held that: 1) “person,” within meaning of RFRA's protection includes
for-profit corporations; 2) the HHS contraceptives mandate, as applied to for-
profit closely held corporations, substantially burdened the exercise of religion;
and 3) the HHS contraceptives mandate did not satisfy RFRA's least-restrictive-
means requirement.

Smith v. lowa State University of Science & Technology, No. 12-1182 (lowa July 18, 2014)

Facts:

Plaintiff Smith was a Communication Specialist for the ISU College of
Engineering. Over nearly six years, Plaintiff experienced numerous conflicts with
the department director Pamela Reinig, a co-worker Eric Dieterle, and the College
Dean. In July 2002, Reinig promised Smith a promotion but failed to submit the
necessary paperwork for three years. In late 2006, Reinig hired Dieterle despite
numerous violations of hiring policy and installed Dieterle as Smith’s supervisor.
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Holding:

Smith challenged the hire and Reinig issued a verbal warning. Smith then wrote a
grievance to the Dean in which Smith complained of Reinig’s conduct and also
disclosed his belief that Reinig was not properly billing for some work performed
by the department. After Reinig learned of the grievance, she began reporting to
the head of campus police her concerns that Smith would become violent in the
workplace. Meanwhile, Reinig altered Smith’s job duties and changed the
funding of his position to create a risk that Smith’s position would be eliminated.
Reinig resigned after an internal audit determined she had personally received
funds owed to the department. Smith filed additional grievances, however,
alleging that Dieterle and others had made false accusations that Smith had made
threats of violence. When the College of Engineering experienced budget cuts
several years later, the department was reorganized and Smith was not rehired.
Smith filed suit, and a Story County jury found for Smith on claims for intentional
infliction of emotional distress and whisteblower unlawful retaliation.

Jury verdict of $500,000 for intentional infliction of emotional distress UPHELD,
$110,732.22 in reputational harm damages UPHELD, and $634,027.40 in loss of
income VACATED. The Court held that the 1IED claim was not subject to the
State’s immunity under the lowa Tort Claims Act because Smith had alleged
conduct beyond a mere defamation claim, including Reinig’s failure to submit
Smith for a promotion and the changes Reinig made to Smith’s job functions.
Reinig’s conduct was sufficiently outrageous and constituted “unremitting
psychological warfare against Smith” as a way to “cover up what basically
amounted to her theft from ISU.” Under his whistleblower claim, Smith failed to
establish a causal connection between his grievance reports and his eventually job
loss, although the reputational harm damages would stand because the defendants
failed to preserve error whether the statute permitted such damages.

Phillips v. Chicago Central & Pacific Railroad Co., No. 13-0729 (lowa June 27, 2014)

Facts:

Plaintiff was a former employee of the defendant railroad who was awarded a
$188,000 judgment under the Federal Employers’ Liability Act for the railroad’s
negligence in failing to provide a safe workplace. The jury had been instructed to
consider whether Plaintiff was entitled to recover for medical expenses, lost
wages, future earning capacity, loss of bodily functions, and pain and suffering,
but the jury returned only a general verdict. The railroad paid the judgment but
withheld $10,546.92 for payment to the IRS under the Railroad Retirement Tax
Act (RRTA), 26 U.S.C. 88 3201-3241. Plaintiff refused to sign a satisfaction of
judgment and argued that the railroad should not have withheld any amount for
tax purposes. The district court concluded that payments for time lost are taxable
under the RRTA and that a general verdict must be considered pay for time lost in
its entirety unless part of the award is specifically allocated to other damage
classes.
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Holding:

AFFIRMED. The RRTA funds the Railroad Retirement Act, which awards
pensions and benefits to the railroad industry in a manner similar to the Social
Security Act. Although the RRTA’s definition of “compensation” does not
include payments for time lost, the Railroad Retirement Act explicitly included
time lost, IRS regulations required taxation of time lost payments, and the
RRTA'’s legislative history did not support that it had intended to exclude taxation
on time lost payments. Further, the RRTA should be interpreted consist with the
Railroad Retirement Act, which expressly provides that personal injury awards
that include damages for time lost will be deemed to be taxable as time lost in
their entirety unless the award has been allocated otherwise. Because the jury had
been instructed on damages for time lost, the award was presumed to contain
some damages for time lost and was therefore taxable under the RRTA in its
entirety.

Civil Procedure

Ostrem v. Prideco Secure Loan Fund, LP, 841 N.W.2d 882 (lowa 2014) - Personal Jurisdiction

Issue:

Facts:

Holding:

Whether for purposes of personal jurisdiction a contractual assignor’s contacts
with the State of lowa can be imputed to its assignee for claims relating to the
contract?

Life insurance policy holder filed petition for declaratory judgment against
assignee of insurance premium that financed arrangement on personal guaranty.
Policy holder allegedly took responsibility for the loan that financed premiums,
claiming that the guaranty was not a valid contract, that assignee was precluded
from enforcing guaranty, and that guaranty was procured through conspiracy to
defraud. District court granted assignee’s motion to dismiss for lack of personal
jurisdiction. Policy holder appealed.

(1) Assignee is not liable as corporate successor to assignor, precluding assignor’s
jurisdictional contacts from being mechanically imputed to assignee to permit
exercise of personal jurisdiction over assignee in policy holder’s petition;

(2) assignee assumed assignor’s contacts with forum state based on contractual
relationships it agreed to accept, permitting exercise of personal jurisdiction over
assignee; (3) assertion of personal jurisdiction in forum state over assignee
comports with fair play and substantial justice because the state had a legitimate
interest in adjudicating dispute between policy holder and assignee and exercising
personal jurisdiction over assignee provided effective and convenient means of
relief from parties named in policy holder’s petition.

Bank of America, N.A. v. Schulte, 843 N.W.2d 876 (lowa 2014) - Vacating Judgment

Issue:

Whether an action to vacate a foreclosure decree, for the purpose of the
foreclosure statute’s requirement that a decree be rescinded before a mortgagee’s



2014 Case Update: Employment and Civil Procedure

Facts:

Holding:

rights become unenforceable by operation of the statute of limitations, must be

brought within the two-year limitations period for execution of a judgment on a
real estate mortgage, or within one year, as required by the lowa Rules of Civil

Procedure 8 1.1013 for vacating a final judgment?

On June 29, 2009, Schulte executed a promissory note for $228,759 in favor of
Liberty Bank. Schulte executed a mortgage on real property in favor of Mortgage
Electronic Registration Systems, Inc., Liberty Bank’s nominee. The note and
mortgage were later assigned to BAC Home Loans Servicing, L.P. (BAC) In May
2010, BAC filed a foreclosure petition for Schulte’s default. On August 17, 2010,
the district court entered a decree of foreclosure. For reasons unknown, the sheriff
sale scheduled for February 2011 did not occur. In March 2012, the court
scheduled another sheriff sale for May 2012. Again, for reasons unknown, this
sheriff sale did not occur. On July 24, 2012, Bank of America filed a “Notice of
Recession of Foreclosure.” On July 26, 2012, the district court granted the motion
and entered an order setting aside the foreclosure decree. On August 10, Schulte
filed a motion requesting the court reconsider and amend its July 26th order
setting aside the foreclosure decree in part because Bank of America’s motion
was not filed within one year of the entry of the judgment as required by lowa
Rules of Civil Procedure 1.1012 and 1.1013, so it was time barred.

An action to vacate a foreclosure decree must be brought within the two-year
limitations period for execution of a judgment on a real estate mortgage.

Schaefer v. Putnam, 841 N.W.2d 68 (lowa 2013) - Compulsory Counterclaims

Issue:

Facts:

Holding:

Whether a creditor’s foreclosure action is a compulsory counterclaim where the
debtor brings an action to declare the mortgage invalid?

Mortgagors brought action against their sons, their former attorney, farm creditor,
and others regarding validity of mortgages issued by farm creditor. Farm creditor
brought counterclaim to foreclosure the mortgages without first obtaining a
mediation release. The district court foreclosed the mortgages and denied
mortgagors’ motion to quash or stay the sheriff's sale. Mortgagors appealed. The
Court of Appeals reversed. Mortgagors sought further review.

Farm creditor’s counterclaim seeking to foreclose on its mortgages constituted a
compulsory counterclaim, where mortgagors sought to have mortgages declared
unenforceable due to alleged breach of fiduciary duty, foreclosure claim was
mature as mortgagors were in default on the mortgage and promissory note,
foreclosure action was not pending at the time the mortgagors filed their petition,
foreclosure claim was held by farm creditor against mortgagors, and the
foreclosure claim did not require the presence of parties over whom the trial court
could not acquire jurisdiction.
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IOWA COURT OF APPEALS

TORT

Floyd Valley Grain, LLC v. CTB, Inc., No. 3-451 / 12-1832, July 10, 2013

FACTS:

ISSUES:

HOLDINGS:

Beard Industries, Inc. (“Beard”) sold a grain dryer to Floyd Valley Grain
(“Floyd”) in 1998. Beard was an Indiana company. In 2002, it sold its assets to
CTB, Inc. (“CTB”). CTB continued to manufacture dryers in the same factory that
Beard used. Beard’s owners worked for CTB for one year after they sold the
company; however, none of the previous owners were officers of the company or
board members. CTB assumed certain operating liabilities; however, it did not
assume product liability claims relating to products sold or manufactured by Beard
prior to closing. In March 2002, Beard wound-up its business. In 2009, a grain
dryer that Beard sold to Floyd caught fire and caused damage.

Floyd sued both Beard and CTB for failure to warn, design defect, manufacturing
defect, and breach of implied warranty. The district court granted CTB’s motion
for summary judgment, which stated that under lowa law, a corporation purchasing
the assets of another corporation does not assume liability for the transferring
corporation’s debts and liabilities unless one of four exceptions applies. CTB
argued that none of the exceptions applied in the case, and Floyd conceded to that
point. However, Floyd countered and moved for partial motion for summary
judgment by arguing that Indiana law should apply, and both Indiana and lowa law
recognize the “product line” exception to the general rule of non-liability. The
district court denied its partial motion for summary judgment, and Floyd appealed.
The product line exception states that “a party which acquires a manufacturing
business and continues the output of its line of products . . . assumes strict tort
liability for defects in units of the same product line previously manufactured and
distributed by the entity from which the business was acquired.”

Do lowa courts recognize the product line exception?

No. The lowa Supreme Court in Pancratz v. Monsanto Co., 547 N.W.2d 198 (lowa
1996) declined to adopt the exception.

Veatch v. City of Waverly and Jason Leonard, No. 3-845 / 13-0417, November 6, 2013

FACTS:

Maxine Veatch visited her mother at Bartels Nursing Home in Waverly and was
seen shoving her mother into a wheelchair. After the staff found bruises on
Veatch’s mother, they notified Officer Leonard of the Waverly Police Department,
who investigated the matter. Leonard spoke with the witnesses and Bartels staff,
and the next day, he contacted Veatch and asked her to meet him at the Waverly
Law Center to discuss the matter. During their conversation, Veatch asked for an
attorney, at which point Leonard left the room to retrieve a complaint form. When
he returned, he placed Veatch under arrest for assault. The State of lowa charged

1
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ISSUES:

HOLDINGS:
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her with simple misdemeanor assault, and after a jury trial, the jury returned a
verdict of not guilty.

Veatch then filed two suits, one in federal district court and one in state district
court. She sued the City and Leonard for false imprisonment, negligence, and
malicious prosecution. The federal case eventually went to the Eighth Circuit Court
of Appeals to determine whether Leonard had probable cause to arrest Veatch. It
decided that he did. Leonard and the City then filed a motion for summary
judgment in the state action based on issue preclusion, claiming that the Eighth
Circuit decided Leonard had probable cause, and therefore, Veatch was precluded
from continuing the action in state court. The state district court granted their
motion, stating that she was precluded from bringing her claim due to the Eighth
Circuit’s decision. Veatch appealed, and raised several issues. The Court of
Appeals affirmed the district court’s granting of summary judgment on the
malicious prosecution, negligence, and punitive damages claims; however, it
engaged in a lengthy discussion and remanded Veatch’s false imprisonment claim.

1) Was Veatch precluded from raising the issue of probable cause, despite
lowa Code § 804.7* governing when a detention is lawful whether or not an
arresting officer has a warrant?

2) Under the second prong of lowa’s 2-prong test? for false imprisonment, is
probable cause alone sufficient for a warrantless arrest for a public offense?

3) Pursuant to Sections 807.4(1), (2), and (3), must an arresting officer have
reasonable grounds for believing the offense has been committed at the time
of the arrest?

1) No. Veatch claimed that even though the Eighth Circuit and
federal district court found probable cause, it did not decide whether
Leonard had the authority to detain her under lowa Code § 804.7, which
governs when detention is lawful whether or not an arresting officer has a
warrant. The lowa Court of Appeals agreed with Veatch that although the
8th Circuit held that Leonard had probably cause, Veatch was not precluded

! lowa Code § 807.4 reads, in part:

A peace
warrant:
1.
2.

3.

officer may make an arrest in obedience to a warrant delivered to the peace officer; and without a

For a public offense committed or attempted in the peace officer's presence.

Where a public offense has in fact been committed, and the peace officer has reasonable ground
for believing that the person to be arrested has committed it.

Where the peace officer has reasonable ground for believing that an indictable public offense has
been committed and has reasonable ground for believing that the person to be arrested has
committed it.

2 To prove false imprisonment, one must show 1) detention or restraint against one’s will; and 2) unlawfulness of the
detention or restraint.
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2)

3)
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by the decision because it did not apply Section 804.7 to the facts of this
case.

No. Veatch claimed that her detention was unlawful not because Leonard
lacked probable cause, but because it violated lowa Code § 804.7(2), which
states that a police officer may make a warrantless arrest “Where a public
offense has in fact been committed, and the peace officer has reasonable
ground for believing that the person to be arrested has committed it.”
Specifically, she argued whether a public offense had “in fact” been
committed. The Court of Appeals held that Section 804.7(2) requires there
to be no genuine issue of material fact that the offense was committed. This
can be shown by 1) the officer having probable cause that a public offense
has in fact been committed by reliance on something more than third party
reports; and 2) the officer having “reasonable grounds for believing the
person to be arrested committed it” pursuant to Section 804.7(2).

Yes. Pursuant to all subsections of Section 807.4, the officer must have
reasonable grounds for believing the offense has been committed and these
reasonable grounds and the officer’s belief must exist at the time of the
arrest. Thus, a newly discovered crime cannot justify the arrest after-the-
fact.

Elick v. Garrett, No. 3-840 / 13-0285, November 6, 2013

FACTS: Elick was rear-ended by a garbage truck owned by Environmental Services, Inc.
(ESI), driven by ESI’s employee, Jerry Garrett. Elick suffered injuries and she and
her family sued defendants. A jury returned a jury verdict in favor of the Elicks,
granting her damages for, among other things, future loss of body and function.
Defendants moved for a new trial, claiming that plaintiff did not suffer loss of
function of body, and that the jury’s award for such was excessive. The district
court denied the motion, and defendants appealed.

ISSUES: 1)
2)
HOLDINGS: 1)

Did the district court err in allowing evidence concerning 1) the types of
vehicles, 2) the empty and loaded weight of the truck, 3) the speeds of the
vehicles, 4) the vehicles’ post-impact points of rest, and 5) the damage
sustained by Elick’s SUV?

Was there sufficient evidence to support a jury’s verdict for future loss of
function of body sustained by Elick?

No. Defendants argued that any evidence of the force of the collision is
irrelevant and unfairly prejudicial because he disputed the severity of
Elick’s neck injury. However, citing to the Supreme Court’s decision in
Waits v. United Fire & Cas. Co., 572 N.W.2d 565 (lowa 1997), the Court
of Appeals noted that the evidence was relevant because it allows the jury
to determine how severe the accident was.
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2) Yes. The Court of Appeals affirmed the $150,000 jury verdict for loss of
use of function of body. Elick underwent a permanent fusion of cervical
vertebrae, held in place by a titanium plate and three screws. She was
restricted physically, had to use special bedding, and affected her work as a
911 operator. Further, the Court of Appeals rejected defendants’ argument
that the jury award was duplicative of the jury’s award for future pain and
suffering.

Lancaster v. Craven, No. 3-945/ 13-0191, November 6, 2013

FACTS: Brian Craven loaned his son a vehicle. Craven’s son then later allowed his friend,
Megan, to borrow the vehicle. Megan struck Lancaster’s vehicle and Lancaster
was injured. He sued. The accident was Megan’s fault. Craven filed a motion for
summary judgment, denying that he authorized anyone but his son to borrow the
vehicle, and thus, he was not liable pursuant to lowa Code § 321.493(2)(a). He
provided an affidavit stating that he allowed his son to drive his car, but told him
not to allow others to drive it. Lancaster resisted, stating that there was a genuine
issue of material fact as to the issue of consent. The district court granted Craven’s
motion, finding that the son’s testimony that it was the long-standing rule in their
family not to let others drive their cars was sufficient to show that the son did not
let Megan borrow the car. Lancaster appealed.

ISSUE: Was there a genuine issue of material fact as to whether Megan was a consented
driver?

HOLDING: Yes. The Court of Appeals reversed the district court and remanded, finding that
the Craven’s deposition testimony contradicted his affidavit, creating a genuine
issue of material fact. In his deposition, contrary to his affidavit, Craven testified
that that he did not tell his son to not allow Megan to drive the car. This was not
sufficient to overcome the weak presumption that Craven consented to Megan’s
operation of the vehicle.

Barrett v. Swank and Aeropostale, Inc., No. 3-917 / 13-0493, December 18, 2013

FACTS: Plaintiff Barrett was driving his motorcycle on a frontage road entering Jordan
Creek Mall, and Defendant Swank was stopped a stop sign at a three-way stop at
the same intersection. Swank looked both directions and then drove through the
intersection. She saw Barrett passing through and stopped. Barrett swerved to
avoid Swank, briefly regained control, and then set his motorcycle down on its side.
He suffered physical injuries as a result. Barrett sued Swank and Aeropostale,
alleging negligence for failing to keep a proper lookout and failing to yield the
right-of-way. Barrett also alleged that Swank was operating her car in the course
of her employment at Aeropostale, a clothing store. Barrett requested a sudden
emergency instruction at the close of evidence, but the district court denied it. The
jury returned a verdict for Swank, and Barrett moved the district court for a

4



ISSUES:

2014 IDCA CASE LAW UPDATE: Torts, Malpractice, and Insurance

Abhay M. Nadipuram
Lederer Weston Craig, PLC
judgment notwithstanding the verdict and a new trial, claiming that all the evidence
indicated that Swank was negligent in failing to keep a proper lookout and failing
to yield the right-of-way. The court denied both of Barrett’s motions.

1) Did the district court err in denying plaintiff’s motion for a directed
verdict and new trial?

2) Did the district court err in declining to instruct the jury on sudden
emergency?

HOLDING: 1) No. The evidence indicated that defendant did not breach her duty to keep

a proper lookout nor did she fail to yield. She looked forward, right, and
left before proceeding through the intersection. The circumstances did not
require her to be aware of vehicles—such as plaintiff’s—that were behind
her, to the side, and another road. Defendant applied her brakes as soon she
saw plaintiff and stopped well before entering plaintiff’s path. A reasonable
jury could conclude that plaintiff did not breach her duty, and thus, she was
not negligent. Furthermore, a reasonable jury could have determined that
defendant properly yielded to plaintiff, based on defendant’s testimony. A
directed verdict or new trial is not necessary if two alternative and
reasonable possibilities exist.

2) No. A sudden stop in a parking lot due to pedestrians, or a sudden stop in
traffic on a busy roadway are common and foreseeable occurrences. Thus,
the sudden emergency doctrine does not apply in such accidents. Likewise,
a driver pulling out into traffic at a stop sign in a busy mall parking lot is
foreseeable. For fear of over-extending the sudden emergency doctrine, the
Court found that it had no application to this case.

Luana Savings Bank v. Pro-Build Holdings, No. 3-1052 / 13-0060, January 9, 2014

FACTS:

ISSUE:

Luana Savings Bank secured a line of credit to developers to purchase farmland to
develop. The developers contracted with Pro-Build to build apartment buildings
on the land. The developer then assigned its payments to another developer. The
second developer defaulted and eventually transferred the property with the
apartment buildings to Luana to avoid foreclosure. Luana found mold and other
problems with the apartments and sued Pro-Build for negligence, breach of implied
warranty of workmanlike construction, and breach of contract. The district court
granted Pro-Build’s motion for summary judgment for all claims except the breach
of contract claim. Luana then sought interlocutory appeal to determine whether
there was a genuine issue of material fact that precludes summary judgment. The
appeal was transferred to the Court of Appeals.

Does the implied warranty of workmanlike construction extend to lenders?
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No. Kirk v. Ridgway, 373 N.W.2d 491 (lowa 1985) and Speight v. Walters Dev.
Co., 744 N.W.2d 108 (lowa 2008) allow purchasers and subsequent purchasers of
a home to bring a claim of breach of implied warranty of workmanlike construction.
However, the lowa Supreme Court has not extended such right to lenders.

Rochford and Rochford v. G.K. Development, Inc., No. 3-1117 / 13-0691, February 5, 2014

FACTS:

ISSUE:

HOLDING:

Plaintiffs Karen and Jude Rochford sued G.K. Development (“GK”), the owners of
College Square Mall in Cedar Falls after Karen fell on an icy sidewalk outside the
mall. GK filed a motion for summary judgment claiming that it was entitled to
await the end of the storm before it attempted to remove the ice from the sidewalk.
The district court agreed and granted the motion. The Rochfords appealed stating
that there was a fact issue as to whether the weather was sufficiently a “storm” that
would excuse GK from removing the ice pursuant to the continuing storm doctrine.

Did the district court err in finding that the weather conditions were severe enough
to excuse GK from not removing the ice from the sidewalk pursuant to the
continuing storm doctrine?

No. The Court of Appeals held that the continuing storm doctrine “is not limited
to situations where blizzard conditions exist; it also applies in situations where there
is some type of less severe, yet still inclement winter weather.” Plaintiffs fell
around 4:00pm, and on the day of the fall, freezing rain was falling and continued
falling until around 10:30pm when the temperature rose above freezing. Thus, GK
was not yet under a duty to take steps to remove the ice. The Court found the
“weather event” was sufficient to invoke the continuing storm doctrine and obtain
summary judgment.

Smith v. Wright and Angus Indus., Inc., No. 14-0752, May 29, 2014

FACTS:

Wright and Smith were both driving on Highway 18, a 4-lane highway. Wright
attempted to pass Smith on Smith’s left. As Wright drove past Smith in the left
lane, he checked his blind spot and just before he switched into the right lane, he
hit a deer. Wright’s vehicle spun around and stopped on the doorway, and Smith’s
vehicle veered into the south ditch and rolled several times. Smith sued Wright for
negligence. Wright answered and asserted the sudden emergency defense. Smith
filed a motion in limine objecting to the sudden emergency defense, which the trial
court denied. At trial, both parties put on testimony from reconstruction experts.
Smith objected to Wright’s reconstruction expert’s testimony because he allegedly
testified to legal conclusions. Wright’s expert testified stated that Wright was faced
with a “sudden emergency,” acted “as a reasonably driver,” and testified to whether
Wright had “any fault.” Smith objected to this testimony; however, the district
court admitted the testimony anyway. The jury returned a verdict in favor of Wright
and answered special verdict questions: 1) Was the defendant at fault? Answer:
No; 2) Have the defendants proven their legal defense of sudden emergency?
Answer: Yes. The court denied Smith’s motion for a new trial, and Smith appealed.

6
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1) Did the district court improperly admit Wright’s expert’s testimony?
2) Did the testimony prejudice Smith?
3) Did the court err in granting Wright the sudden emergency instruction?

1) Yes. The Court of Appeals found that the expert’s testimony was filled with
legal opinions and conclusions. Smith argued that those terms were used
only in their ordinary meaning. However, the Court disagreed and found
that the expert’s opinions were on legal standards as applied to the facts of
the collision in this case, and thus, impermissible.

2) Yes. The Court held that the jury may have relied on the expert’s opinion
that Wright was faced with a “sudden emergency” not of his own making
and “there was no evidence” that Wright acted “unreasonably.” The jury
may have also relied on the expert’s testimony that Wright had “no fault”
with regard to his driving actions. Therefore, the Court held that Smith was
prejudiced by the improper opinion testimony.

3) No. Wright was checking his rearview mirror and blind pot before returning
to the right lane after passing Smith, before seeing the deer. Smith never
saw the deer, and neither did the key witness, who was behind both Wright
and Smith. The Court found that a reasonable jury could conclude the deer
was not observable in advance and unpredictably started across the highway
while Wright was checking his clearance. Therefore, the district court did
not err by giving the sudden emergency instruction.

Actually Clean Floor & Furniture, L.L.C. v. Action Restoration, Inc., No. 13-1811, July 16, 2014

FACTS:

ISSUE:

Actually Clean (Actually) leased equipment to Action Restoration (Action), and the
equipment was subsequently damaged or lost in a semi-truck accident. Action’s
insurance company compensated Actually for the damaged or lost equipment.
Action claimed there was not an oral promise to pay loss of use damages related to
the equipment. Actually sued Action, inter alia, loss of use of damages and breach
of contract for breaching an oral promise to pay loss of use damages. Action filed
a motion for partial summary judgment, stating, inter alia, that Actually was not
entitled to loss of use damages because Action’s insurance company paid for the
damaged equipment and Actually was unable to provide any proof in discovery that
it would have rented out the equipment during the time the equipment was
unavailable. It also argued that the timeframe that it allegedly could not use the
equipment was too vague. The district court agreed and granted Action’s motion.
Actually appealed.

Did the district court err in granting Action’s partial motion for summary judgment
on the basis that 1) Actually was unable provide proof in discovery that it would
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have rented out the equipment; and 2) for what specific timeframe Actually would
have rented out such equipment?

Yes. The lowa Court of Appeals held that there was a genuine issue of material
fact as to whether Actually suffered loss of use damages. It held that a plaintiff
need not prove the property would have been used in order to recover damages for
loss of use. The mere fact that it was unable to possess it is sufficient for loss of
use damages. Further, it found a genuine issue of material fact as to the timeframe
of when the loss of use occurred. In its answers interrogatories, Actually stated that
it was unable to use the equipment from the date of the accident until the insurance
company issued a check, which the plaintiff could have then used to buy new
equipment.

INSURANCE

Amish Connection, Inc. v. State Farm Fire and Casualty Co., No. 4-047 / 13-0672, March 12,

2014

FACTS:

ISSUE:

HOLDING:

Amish Connection leased space in Crossroads Mall in Waterloo. One night, it
rained heavily in Waterloo, causing a drain pipe above Amish’s ceiling to burst,
flooding portions of Amish’ storage space and causing damage to the unit and the
property within. Approximately 1-2 days after the incident, Amish contacted State
Farm, who held Amish’s business policy. State Farm denied coverage because it
contended that Amish’s loss was excluded because the damage was caused by
“rain,” which was specifically excluded from coverage in the policy. Amish sued
State Farm for breach of contract. The district court granted State Farm’s motion
to summary judgment. State Farm argued that the property damage was caused by
rain and thus fell within the policy exclusion. Amish appealed.

Did the district court err in finding that the property damage was in fact caused by
“rain”?

Yes. Applying the rules of insurance contract interpretation, the Court of Appeals
held that “rain” did not mean “rainwater,” as State Farm argued. Rain is “water
falling from the sky.” Here, the rain was not what caused the property damage; it
was the bursting of a drain pipe. Thus, the rain exclusion in the policy was not
applicable to these facts.
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IOWA SUPREME COURT

TORT

Hagenow v. Schmidt, 834 N.W.2d 661 (lowa 2014), February 7, 2014.

FACTS:

ISSUE:

HOLDING:

Schmidt rear-ended Mr. Hagenow. Mr. and Mrs. Hagenow sued Schmidt. Schmidt
answered and alleged the sudden emergency defense, claiming that while she was
driving, she suffered from an acute ischemic infarct (a stroke), causing her to lose
vision. The neurologist that read Schmidt’s CT scan after the accident testified to
those facts. The district court submitted a sudden emergency instruction to the jury,
modeled after lowa Civil Jury Instruction 600.74. The jury returned a verdict in
Schmidt’s favor, stating that she was not at fault. The Hagenows moved for a
JNOV, stating that Schmidt failed to prove that she suffered a stroke prior to the
collision, and that the stroke impaired her. The district court denied the motion,
and the Hagenows appealed on the basis that there was not sufficient evidence to
warrant the sudden emergency instruction. The case was transferred to the Court
of Appeals, which reversed the district court. The Court of Appeals found that
although the instruction was supported by evidence, the sudden emergency defense
does not apply to situations where the defendant cannot recognize the call for
“immediate action or a sudden or unexpected occasion for action.” Because
Schmidt was not able to see at the time of the accident, she could not recognize that
there was a call for sudden action. Therefore, the instruction was not supported by
evidence. Schmidt sought further review, inter alia, on the issue of whether the
district court erred in instructing the jury on the sudden emergency defense.

Did the district court err in instructing the jury on the sudden emergency defense
when the evidence supported the fact that Schmidt lost consciousness prior to the
accident?

No. Upon deciding that the neurologist’s testimony was in fact properly admitted,
the Court found that the district court properly instructed the jury on sudden
emergency. Referring to—but not adopting—Section 11(b) of the disability section
of the Restatement (Third) of Torts: Liability for Physical and Emotion Harm, the
Court held that the sudden emergency defense “does not require advanced
awareness or a rapid response.” By instructing the jury to determine whether
Schmidt was faced with an “unforeseen combination of circumstances that calls for
immediate action or a sudden or unexpected occasion for action,” the district court
did not prejudice the Hagenows, and the Hagenows did not provide any proof that
the omission of the wording would have led to a different verdict. Therefore, the
Court vacated the decision of the Court of Appeals, and affirmed the district court’s
judgment.



2014 IDCA CASE LAW UPDATE: Torts, Malpractice, and Insurance

Abhay M. Nadipuram
Lederer Weston Craig, PLC

Garr v. City of Ottumwa, 846 N.W.2d 865 (lowa 2014), May 2, 2014, Rehearing denied June 4,

2014.

FACTS:

ISSUES:

The Garrs bought a home in the City of Ottumwa (City) in 1997. In 1980, the City
had declared the Garr home to be within a 100-year floodplain. The home was
located about 64 feet from Little Cedar Creek (Creek). The Creek also flows behind
the Quail Creek Addition (Addition), which the City approved the development of
in 1995, 2 years before the Garrs bought their home. The Addition is by a golf
course.

Water from the Addition and golf course drain into the Creek. Water from the
Garrs’ property also drains into the same creek. According to the Garrs, from 1997
to 2002, water rose above the Creek banks a couple of times each year, and some
water would occasionally trickle into the basement. In 2002, they waterproofed
and remodeled their basements. Two years after that, the flooding from the Creek
would get worse, and water eventually permeated the ground and put pressure on
the basement wall.

The Garrs’ home suffered severe flooding over the course of several years. The
Garrs estimated that between 2004 and 2010 water was in their basement at least
100 times. In 2008, a flood caused $5,000 of damage.

Larry Seals, the public works director, went to the Garr property in 2010. He
examined the area to determine whether Mr. Garr’s suggestion to straighten and
clear the Creek would be a viable option. Seals noted that this would only increase
the peak water level and cause more flooding because the water would reach a
culvert under the highway that was downstream quicker. Seals also stated that he
would have to ask the lowa Department of Transportations (DOT) to clear the
culvert because the City did not have the authority to do so.

In August 2010, a flood caused major damage to the Garr home. The home was
within a FEMA disaster area, and FEMA gave the Garrs $30,000. The total amount
of damage to their home was around $145,000. In October 2011, the Garrs sued
the City claiming that it negligently managed storm water by approving the
Addition; by failing to establish storm water detention projects near the Addition
and golf course; and by failing to comply with storm water management policies.
The district court denied the City’s motion for summary judgment, and at trial, the
city moved for a directed verdict, but the court reserved its ruling. The jury awarded
the Garrs $84,400 in damages. The City’s motion for JNOV and a new trial was
denied. The City appealed, and the Supreme Court retained the case.

Was the Garrs’ expert’s testimony sufficient to establish a causal connection
between the City’s allegedly negligent conduct and the Garrs’ damages?
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HOLDING: No. The Garrs alleged the City was negligent by failing to: 1) protect downstream

property owners from increased water flow due to development approved by the
City that led to the Garrs' flooding and property damage; 2) establish storm water
detention projects to protect the Garrs and other downstream property owners from
increased water flow caused by development approved and managed by the City;
and 3) comply with its policies regarding storm water management and flooding.

The Court held that to establish a causal link between topographical changes and
flooding requires expert testimony. To establish causation, the Garrs hired Dr.
Melvin, a former college professor of hydrology. He testified that the Addition’s
water discharges into the creek had “some” effect on the creek, but he couldn’t “tell
exactly how much right now.” On cross-exam, Melvin testified that he had not
performed exact calculations to support his conclusion that the Addition had an
affect; rather, he relied on his estimates of water depths and flow in the area.
Furthermore, Melvin’s estimates made in his expert report did not coincide with the
facts of the day of the flood. Melvin’s testified that he heard reports of up to 10
inches of rain falling the day of the flood. On cross-examination, he testified that
if there was 10 inches of rain that day, the Garr home would have flooded,
regardless of the creek. While the Court acknowledged there can be more than one
proximate cause, it found that there was no evidence that the city’s negligence is
what caused Garrs’ damages. The Court ultimately held that there was not
substantial evidence to show that the city’s negligence caused the flooding in the
Garr home. The Court reversed the judgment entered by the district court and
remanded for entry of judgment in favor of the City.

Bertrand v. Mullin, 846 N.W.2d 884 (lowa 2014), May 16, 2014.

FACTS:

Bertrand and Mullin were both candidates for the lowa Senate. Bertrand is a
Republican and Mullin is a Democrat. For several years, Bertrand worked Takeda
Pharmaceuticals (Takeda). He neither owned stock in the company nor had any
other type of ownership interest. Two of the drugs Takeda manufactured were
Actos and Rozerem. Bertrand primarily marketed Actos, and never sold Rozerem.
Actos was a diabetes drug; Rozerem, a sleep aid. Actos and Rozerem were highly
criticized around the world as dangerous drugs. The FDA found that Actos caused
heart failure, and Takeda was marketing Rozerem to children. An article from an
Australian news source reported that Takeda was the most unethical drug company
in the world. The lowa Democratic Party (IDP) and Mullins’ staff wrote a TV ad
stating that “Bertrand was a sales agent for a big drug company that was rated the
most unethical company in the world. The FDA singled out Bertrand’s company
for marketing a dangerous sleep drug to children.” At the bottom of the screen
read, “BERTRAND’S COMPANY MARKETED SLEEP DRUG TO
CHILDREN.” Evidence showed that Mullin did not want to run a negative ad and
that he wanted to keep his campaign positive. After an October 2010 debate, where
Bertrand told Mullin that the ad was not accurate, Mullins continued to run the ad.
Bertrand sued Mullin for damages and injunctive relief on the basis of defamation.
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Mullin kept running the ad after the suit was filed. Bertrand won the election and
the action proceeded to trial.

The trial court found that 8 out of the 10 statements Bertrand submitted were not
defamatory as a matter of law. However, the two statements in the above paragraph
were both submitted to the jury. The jury returned a verdict against Mullin and the
IDP. Mullin moved for a JNOV. The trial court found that no reasonable juror
could find that Bertrand actually owned Takata. However, the trial court concluded
that a reasonable juror could have believed that Bertrand personally sold Rozerem.
Further, it found a showing of actual malice because Mulling continued to air the
ad despite Bertrand’s public denial of the claims and filing of the lawsuit. It found
that Mullin purposefully avoided the false implication and recklessly disregarded
the truth by continuing to show the ad. Mullin appealed, contending that the district
court erred in denying his motion for JINOV.

Did the district court err by finding that Mullin acted with malice by acting with
reckless disregard for the truth with regard to the two statements?

Yes. First, the Supreme Court found that there was not any evidence to show
Malice. There was no evidence that Mullin and the IDP knew that the implication
that Bertrand sold Rozerem was false. The Court found that Mullins’ distaste was
aimed at the overall political tenor the ad, not the falsity of the statements.
Therefore, his negative attitude did not relate to the truthfulness of the statements,
and thus did not show actual malice.

Additionally, the implication was not made with reckless disregard. Although the
ad implied that Bertrand was associated with an unethical company, it was not false.
Thus, the defamatory statement “was not built on a totally fabricated story as the
Court [has] opined might support a finding of actual malice in other cases.” The
sources that Mullin and the IDP relied on were not “so unreliable as to be unworthy
of credence and indicative of reckless disregard for the truth.”

Finally, the Court also noted that actual malice was not established that evidence
that Mullin continued to air the commercial after Bertrand publically told him the
implication was false for two reasons. First, the false implication did not undermine
or eliminate the political relevance of the non-defamatory implication from the ad
intended by Mullin. This was legitimate political speech that remained within the
“breathing room” of the First Amendment. Second, the political forum Bertrand
used to denounce the implication was not an environment suited to alert Mullin or
the IDP of the likelihood of the error. By doing so in front of an audience in a
public forum, he was attempting to score political points. “A candidate does not
purposely avoid the truth if the truth is buried in political grandstanding and
rhetoric.”
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Godfrey v. State, 847 N.W.2d 578 (lowa 2014), June 6, 2014.

FACTS:

ISSUE:

HOLDING:

Godfrey, the lowa Workers Compensation Commissioner, sued the State of lowa
and various individuals, including the Governor and Lt. Governor alleging various
common law claims, and alleging that those individuals were acting outside the
scope of their employment. The lowa attorney general certified that individual
defendants were acting within the scope of their employment pursuant to lowa
Code § 669.5(2)(a)—which is a provision under the lowa Tort Claims Act
(ITCA)—at the time of the allegations contained in Godfrey’s amended petition.
Defendants moved to substitute the State of lowa in place of the individual
defendants for counts 6 through 16 in the petition. Godfrey resisted on two
grounds. He first argued that the defendants were not acting within the scope of
their employment and therefore not subject to the attorney general’s certification.
Second, he argued that the State’s substitution for the named defendants in the
counts at issue did not automatically require dismissal of other counts.

The district court held a hearing. As the Supreme Court stated, after the hearing
“the parties agreed the district court should dismiss counts X through XV in their
entirety if (1) the district court granted the defendants' motion to substitute the State
of lowa, (2) the district court found against Godfrey on his claim that substitution
of the State for the named defendants did not lead to the automatic dismissal of
those counts, and (3) the district court decided the certification did not allow
Godfrey to pursue his actions against the individual defendants who were not acting
within the scope of their employment.” The district court granted the motion to
substitute on counts 6 through 16 and dismissed counts 10 through 15 as per the
parties’ agreement. Godfrey sought interlocutory appeal, asking the Supreme Court
to review the district court’s ruling to allow the substitution and its dismissal of
counts 10 through 15 in reliance on the attorney general’s certification. The
Supreme Court retained the appeal.

Was the attorney general’s certification applicable to Godfrey’s common law
claims alleging the individual defendants acted outside the scope of their
employment?

No. The attorney general’s certification that the employees were acting within the
scope of their employment is inapplicable to common law claims against employees
in individual capacities. The certification can only apply to actions brought under
the ITCA and not those brought against employees acting outside the scope of
employment. If an action is brought against a state employee under the ITCA, then
the attorney general can certify that the employee was acting within the scope of
her employment. If the attorney general does not certify that she was, then the
lawsuit proceedings as a normal tort claim. The Supreme Court reversed the district
court’s judgment substituting the State of lowa in counts 6 through 16 and
dismissing counts 10 through 15, and remanded the case back to the district court
to allow the fact finder to decide whether the individual defendants’ actions were
within the scope of their employment for those counts.
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Madden v. City of lowa City, 848 N.W.2d 40 (lowa 2014), June 13, 2014.

FACTS:

ISSUES:

HOLDINGS:

Madden fell off her bike in lowa City and sued the City of lowa City (City) for
damages alleging that defects in the sidewalk caused her fall. The City Code of
lowa City has an ordinance—as allowed by lowa Code § 364.12(2)(c)—requiring
abutting landowners to maintain the sidewalk—in this case the University of
lowa. The City filed a cross-claim against the State—because the landowner was
the University of lowa—for contribution, and the State moved to dismiss the claim.
The State’s motion was based on three arguments. First, Section 364.12(2)(c) does
not expressly waive sovereign immunity. Second, the City’s cross-claim did not
allege a claim under the lowa Tort Claims Act (ITCA), because the cross-petition
was based on a theory of statutory liability, not negligence, and therefore immunity
is not waived. Finally, the State asserted that the City’s claim was flawed because
Section 364.12(2)(c) imposes a duty on an abutting property owner to maintain a
sidewalk, but does not impose liability for failure to do so. The district court denied
the motion. The State sought interlocutory appeal, and the Supreme Court retained
the appeal.

1) Does a city have authority to impose liability by ordinance on an abutting
landowner for sidewalk maintenance or repair?

2) Is the imposition of liability against the State an unlawful tax?
3) Is the City’s cause of action a claim under the ITCA?
1) Yes. The Court found that the ordinance was not preempted by lowa

Code § 364.12(2). Specifically, the Court determined that the city
ordinance was not preempted by conflict preemption. The Court agreed
with the City’s argument that although the state statute did not specifically
create liability, the statute does not prohibit a city from imposing liability
on an abutting landowner for maintenance or repair of a sidewalk.

2) No. The Court found that a tax is a general revenue measure without
benefits conferred. That is not the case here. Taxpayers are not being
charged for services that have no benefit to them. Rather, the ordinance is
a police regulation similar to building or housing codes or protections
against public and private nuisances.

3) No. First, the Court noted that the State did not claim any of the
exceptions to the waiver of sovereign immunity listed in lowa Code §
669.14. Second, the ITCA allows the State to be sued “under circumstances
where the state, if a private person, would be liable to the claimant for such
damage, loss, injury, or death.” The Court found that if the abutting
landowner in this case was a private entity, the City could have sued it.
therefore, the case was not a claim under the ITCA.
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Freeman v. Grain Processing Corp., 848 N.W.2d 58 (lowa 2014), June 13, 2014.

FACTS:

ISSUES:

HOLDINGS:

Grain Processing Corporation (GPC) conducts corn wet milling operations at its
Muscatine facility. Eight individual plaintiffs who live within 1.5 miles of the
facility sought to represent a class of “All Muscatine residents (other than
Defendant and its affiliates, parents, or subsidiaries) who have resided during the
damages period within 1.5 [miles] of the perimeter of Defendant's facility located
at 1600 Oregon St., Muscatine, Muscatine County, lowa” in a suit against GPC.
They claimed that GPC’s facility created hazardous byproducts and harmful
chemicals that were visible on properties, yards, and the ground. The plaintiffs’
general claims were for nuisance, negligence, and trespass. Prior to the class
certification, GPC filed a motion for summary judgment. First, GPC claimed that
that the Federal Clean Air Act (CAA) preempted plaintiffs’ claim. Second, GPC
claimed that lowa Code Chapter 455B, which regulated emissions, preempted the
common claims, and statutory nuisance. Finally, GPC argued that the case
presented a non-justiciable political question because a lawsuit impacting facility
emissions lacks judicially discoverable and manageable standards for resolving the
issues. The district court agreed with GPC and granted its motion. Plaintiffs
appealed and the Supreme Court retained the case.

1) Avre the claims preempted by the CAA?
2) Avre the claims preempted by lowa Code Chapter 455B?
3) Avre the claims political questions and thus non-justiciable?

1) No. The CAA promotes “cooperative federalism,” where states are
authorized to impose stricter standards on air pollution than what the CAA
imposes. Furthermore, the Court noted that state common law actions such
as nuisance are to protect the use and enjoyment of specific property, while
the regulatory framework created by the CAA was to achieve a general
regulatory purpose.

2) No. Chapter 455B does not conflict with statutory nuisance in lowa Code
Chapter 657, or the common law claims of nuisance, trespass, and
negligence. While Chapter 455B was created as the state counterpart to the
CAA, and apparently conflict, they should be construed to harmonize with
each other. Furthermore, Chapter 455B does not impliedly repeal
application of Chapter 657°s nuisance claim, nor common law claims for
nuisance, trespass, and negligence.

3) No. Pursuant to Baker v. Carr, 369 U.S. 691 (1962), the Court held that the
case is not subject to dismissal under the political question doctrine.
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Huck v. Wyeth, 850 N.W.2d 353 (lowa 2014), July 11, 2014.

FACTS:

Reglan is the brand-name of metoclopramide, which is designed to treat digestive
tract problems, including acid reflux. This drug was approved by the FDA in 1980.
Wyeth came to own Reglan around 1989, and then sold it to Schwarz Pharma in
December 2001. A generic form of Reglan was also manufactured and distributed
by PLIVA. In 2004, Huck was prescribed Reglan. Huck’s pharmacy filled the
prescription with the PLIVA generic. At the time, the FDA-approved label stated
“Therapy longer than 12 weeks has not been evaluated and cannot be
recommended.” The warning also included the possible side effect, including
tardive dyskinesia (TD). TD is a neurological disorder. In July 2004, 5 months
after Huck started taking the drug, the FDA approved additional label warning
language requested by Schwarz. The new language read “Therapy should not
exceed 12 weeks in duration.” It was on the label for Reglan, but not in the
Physicians’ Desk Reference (PDR), which is used by physicians regularly to obtain
facts about a given drug. PLIVA did not update the generic drug packaging, as
required by federal regulations. None of the defendants in this case communicated
the new label information to Huck or her physician. Huck testified that she would
have never taken the drug had she known about TD.

Huck was eventually diagnosed with TD in June 2006. She filed suit in May 2008.
In February 2009, the FDA imposed heightened warnings on the drug’s packaging.
Huck asserted 13 claims against the defendants named in this suit, as well as several
that were no longer part of the suit at the time of the appeal. She filed a “Notice of
Product Identification” stating that she only ingested the generic version of the
drug. In response, all brand defendants filed a motion for summary judgment,
which was unresisted. The court granted the motion, and the brand name
defendants were dismissed.

Huck pursued her claim against PLIVA for several years. In February 2010,
PLIVA filed two motions for summary judgment. Huck filed a “motion for relief”
from the 2009 summary judgment dismissing the brand defendants. In one motion,
PLIVA argued that there was not a genuine issue of material fact, and in the other,
it argued that Huck’s claims were preempted by federal law. The district court
granted both. It granted the latter based on PLIVA, Inc. v. Mensing, _ U.S.
131 S.Ct. 2567 (2011). In Mensing, the U.S. Supreme Court held that federal law
categorically preempts state-law failure to warn claims against generic
manufacturers. The district court denied Huck’s motion, however, stating that the
plaintiff has the burden to prove that the defendant manufactured or supplied the
product that caused the injury. Huck appealed and the Court of Appeals held that
Huck’s claims fell within the Mensing “sphere.” It held that PLIVVA cannot be held
liable because federal law prohibits private attempts to enforce a generic
manufacturer’s obligation to match the brand manufacturer’s label. Further, it held
that Mensing did not alter state-law principles requiring the dismissal of a claim
brought against a defendant whose product the plaintiff never used. Huck sought
further review.
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1) Was Huck’s failure to warn claims preempted by Mensing?

2) Did the brand defendants owe any duty to Huck for her consumption of the
generic drug manufactured by PLIVA?

HOLDINGS: 1) No. The Supreme Court adopted the 6th Circuit Court of Appeals’

reasoning in Fulgenzi v. PLIVA, Inc., 711 F.3d 578 (6th Cir. 2013), which
held that Mensing does not preempt state law claims based on a generic
manufacturer’s failure to update its label warning with the language the
FDA approved in 2004.

2) No. The Court held that because the brand name defendant-manufacturers
did not have any control over the product that Huck ingested. Further, a
brand manufacturer cannot ensure that a generic manufacturer is complying
with federal law. Therefore, they did not owe a duty to Huck under lowa
law.

Smith v. lowa State University of Science and Technology, ~ N.W.2d __, WL3537031, July 14,

2014

FACTS:

ISSUE:

HOLDING:

Smith, a former employee at lowa State University (ISU), sued ISU for intentional
infliction of emotional distress (IIED) and violations of the state whistleblower
statute. The claim arose out of incidents that occurred after Smith reported his
supervisor’s mismanagement of department funds in the department of engineering
to President Geoffrey. After he reported her to President Geoffrey, Smith was
continuously faced with harassment that exceeded—as the Court of Appeals
stated—"all bounds usually tolerated by decent society.” A jury awarded Smith
$500,000 on the emotional distress claim, and $784,027 on the whistleblower
claim. The district court overruled ISU’s motion for a directed verdict. ISU
appealed and the case was transferred to the Court of Appeals. The Court of
Appeals upheld the IIED award, but set aside the whistleblower award. In setting
it aside, the Court found that Smith failed to prove that his report to President
Geoffrey is what caused the retaliatory behavior. Smith and ISU sought further
review.

Was the whistleblower award excessive?

Yes. The Supreme Court affirmed the emotional distress award, but found that the
award for the violation of the whistle blower statute excessive and reduced it. The
Court found an important distinction within the whistleblowing statute. lowa Code
8 70A.28(2) requires a person to report misconduct to a “public official.” Initially,
Smith reported the misconduct to President Geoffery’s assistant, who is not a
“public official” under lowa Code Chapter 70A. After this initial report, Smith
experienced harassment; however, the Supreme Court held that that particular
harassment was not specifically caused by a report to a public official because
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Smith had only reported the conduct to the assistant. Therefore, that particular
harassment should not be considered in calculating the award. Therefore, the
Supreme Court remanded the case to the district court to re-determine the award
for the whistleblower violation claim.

MALPRACTICE

Hook v. Trevino, 839 N.W.2d 434 (lowa 2013), November 8, 2013

FACTS:

This legal malpractice action originated when Trevino, a Fort Dodge attorney,
represented Hook in a personal injury action against Lippolt, a volunteer driver for
the lowa Department of Human Services (DHS). The accident occurred in June
2000. In July 2001, Trevino and Hook agreed to a contingent fee agreement for
Trevino to represent Hook against Lippolt. In March 2002, with three months
remaining on the 2-year statute of limitations, Trevino filed Hook’s civil action
against Lippolt. Lippolt filed an answer on April 2, 2002. Trevino served
interrogatories in July 2002, which Lippolt answered in September 2002, disclosing
for the first time that he was a volunteer driver for the DHS, and was driving a
patient for treatment at the time of the accident. In May 2003, Lippolt amended his
answer to plead affirmative defenses under the lowa Tort Claims Act (ITCA), lowa
Code § 669.24, which provides immunity to state volunteers from personal liability,
and lowa Code 8§ 669.13, which requires a plaintiff to submit her tort claim to the
State Appeal Board (Board) within 2 years.

In June 2003, Trevino filed an administrative claim on behalf of Hook with the
Board and dismissed without prejudice Hook’s lawsuit against Lippolt. After
waiting 6 months without a response, Trevino withdrew the administrative claim
and filed a second civil suit against Lippolt, this time naming the State of lowa as
a co-defendant. Lippolt and the State moved for summary judgment claiming the
statute of limitations had run. In addition, Lippolt argued that he was immune.
Hook resisted, stating that her claims were timely under the discovery rule, and
only Lippolt’s personal assets were immune, not his liability insurance. The district
court denied the defendants’ motion, and the Supreme Court granted interlocutory
appeal. Hook v. Lippolt, 755 N.W.2d 514 (lowa 2008). The Supreme Court held
that Lippolt was immune, and the 2-year statute of limitations was not tolled by the
discovery rule. Thus, both defendants were entitled to summary judgment. In that
ruling, the Supreme Court stated that

an injured party who knows of her injury and its cause must conduct
a reasonable investigation of the nature and extent of her legal rights
that includes inquiry into the identity of any vicariously liable
parties. Aninjured party’s duty to investigate the identity of persons
liable of her injury is not a seriatim process that stops upon the
discovery of one defendant and arises again only when the
defendant’s liability is questioned.
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Lippolt, 755 N.W.2d at 523.

After the Lippolt decision, Hook hired new counsel and sued Trevino for
malpractice, alleging that Trevino failed to properly investigate the proper identity
of those who should have been sued. Trevino moved for summary judgment
arguing that because Lippolt was immune, Hook’s respondeat superior claim
against the state failed as a matter of law. The district court denied the motion, and
denied his motion for a directed verdict at trial.

Trevino filed a motion in limine before trial to prevent Hook from arguing that
interest should accrue from the time of a jury verdict in the underlying case. The
district court agreed and granted his motion, but said that it would reconsider the
motion if Hook made an offer of proof. Hook did not make an offer. The jury
returned a verdict in favor of Hook, and awarded Hook $473,000. The district court
entered judgment against Trevino in that amount with interest running from June
23, 2010, the date the malpractice action was filed. Trevino field a post-trial motion
to offset the verdict by the contingent fee agreement with Hook, or, alternatively,
by the reasonable value of his legal services. The district court denied the motion.
Hooked moved to seek interest running from the time her original personal injury
action would have been tried. The district court also denied that motion. The
Supreme Court considered both Trevino’s appeal and Hook’s cross-appeal.

1) Does a state volunteer’s immunity preclude the State’s respondeat superior
liability for his negligence?

2) Is Trevino entitled to have the award reduced by the contingent fee he
would have taken if the underlying action had been successful or the
reasonable value of his Trevino’s legal services?

3) What interest is recoverable?

1) No. The immunity defense under the ITCA is personal to the volunteer and
does not apply to the state. The State may be held liable under the ITCA if
the plaintiff establishes that the agent—the State volunteer—was negligent.

2) No. To set-off Hook’s award by the amount in contingent fees that Trevino
would have earned had he been successful in the underlying action, or the
reasonable value of his medical services, would make Hook suffer a double
deduction in fees: first, a deduction for Trevino’s “fictional” fee; and
second, for fees paid to her malpractice counsel. Such deduction does not
make the plaintiff whole. Trevino argued that the fees should be set-off
under the theory of quantum meruit: that Hook’s award should be deducted
for the work that he did. The Court considered allowing a quantum meruit
set-off for legal malpractice actions in different circumstances; however,
here, Hook did not benefit from Trevino’s work in anyway. Therefore, the
Court declined to reduce the award under that theory.
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3) The district court awarded damages on the entire judgment, including future
damages from the date Hook filed her malpractice action. Hook argued that
the district court erred by denying her post-trial motion for additional
interest. She argued that she should have also received interest on her
underlying tort claim. Trevino argued that under lowa Code 8 669.4,
interest is only awarded on “judgments.” Because a judgment was not
entered in the underlying tort action, Hook is not entitled to any interest on
that action. Furthermore, Trevino argued that pursuant to lowa Code §
668.13, interest should only apply from the *“commencement” of the
malpractice action. The Supreme Court disagreed. The Court stated that
the damages from the malpractice action was intended to make her whole,
and she is less than whole without an award of interest that should have
been recovered from the state in the underlying tort action. Thus, the Court
found that that interest should accrue from December 9, 2004, which was
the last day the case could have been tried. It arrived at this date by making
this analysis: The last day a timely claim could have been filed was June 9,
2002. Under the statute in effect at the time of the accident, if the Board
did not make final disposition of the claim within 6 months, the claimant
could withdraw the claim from consideration and begin suit. Section 669.13
gave the litigants 6 months to file in district court after receiving a final
disposition from the Board or withdrawing of the claim. Because civil
actions are to be tried within 18 months, the last day the case could have
been tried was December 9, 2004.

Sabin v. Ackerman, 846 N.W.2d 835 (lowa 2014), March 28, 2014.

FACTS:

Sabin was one of 3 children who was a beneficiary to her father’s will. She was
named the administrator and named Ackerman as the attorney for the estate. One
of the other children, James, exercised his option under the will to the buy the
father’s farm. Ackerman prepared the documents to convey title, and Sabin, and
the other sibling, Steven, conveyed their share of the farm to James. Ackerman
never advised Sabin on the validity of James’ option or to seek independent
counsel. Likewise, Sabin never sought Ackerman’s legal advice regarding the
option.

Sabin and Steven sued James, claiming the option under the lease was invalid. The
parties eventually settled. Sabin then sued Ackerman claiming that he failed to
advise her about the legal challenges to the enforcement of the option during the
administration of the estate. Ackerman moved for summary judgment, stating that
he did not have a duty to protect Sabin’s personal interest relating to the
enforceability of the option because he only represented her in her capacity as the
administrator of the estate. Sabin argued that he had a duty to represent her
personally, and as the administrator. The district court granted Ackerman’s motion
by finding that advising her about the legality of the option was outside his scope
as an estate attorney. The Court of Appeals reversed, holding that there was a
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factual dispute as to whether Sabin had a reasonable expectation that Ackerman
was representing her personally. Ackerman sought further review.

1) Did the district court err in finding that Ackerman did not have a duty to
represent Sabin’s personal interest as a beneficiary in the will when he was
hired by her in her capacity as administrator of the will?

2) Was Sabin’s subjective expectation that Ackerman was to represent her
personal interests with regard to the option sufficient to raise a genuine issue
of material fact as to whether Ackerman owed her such a duty?

HOLDING: 1) No. An attorney hired by an administrator undertakes to perform the

fiduciary obligations of the administrator to properly oversee the
administration of the estate. This requires an attorney to render all services
needed in the administration of the estate. Further, an attorney also has a
duty to a beneficiary of the estate to make sure the estate is governed by the
intent of the testator. The Supreme Court found that Sabin’s claim does not
fall under either theory of liability. The Court found that an estate attorney
does not have a duty to the administrator’s personal interests by virtue of
the attorney-fiduciary relationship with the administrator.

2) No. Distinguishing from its holding in Ruden v. Jenk, 543 N.W.2d 605
(lowa 1996), the Court found that a reasonable fact finder could not find
that Ackerman was “reasonably alerted” that Sabin was relying on him to
advise her on her personal interests with regard to the option.

Asher v. OB-GYN Specialists, P.C. and Anthony A. Onuigbo, M.D., 846 N.W.2d 492 (lowa 2014),

May 9, 2014.

FACTS:

Asher sued defendants for complications arising out of the delivery of Asher’s
baby. At trial, defendants objected to two jury instructions. The first, jury
instruction 12, asserted that Asher had to prove Onuigbo was negligent in at least
one of 6 ways. Further, it instructed the jury it could only award damages if it found
that Onuigbo’s negligence was a proximate cause of the damage. Onuigbo objected
to the instruction, arguing that Asher failed to present substantial evidence of a
causal link between any failure to document and the alleged harm or the use of a
vacuum extractor and the alleged harm.

Onuigbo also objected to instruction 13, which instructed the jury on causation.
Instead of instructing the parties pursuant to Thompson v. Kaczinkski, 774 N.W.2d
829 (lowa 2009), the court instructed the jury as follows:

The conduct of a party is a proximate cause of damage when it is a

substantial factor in producing damages and when the damage
would not have happened except for the conduct.
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“Substantial” means the party’s conduct has such an effect in
producing damage as to lead a reasonable person to regard it as a
cause.

The jury found in favor or Asher and Onuigbo appealed stating that instruction 13
did not accurately reflect current state law. He also appealed on the basis that
there was insufficient evidence to support a finding of negligence.

1)

2)

2)

Did the district court err in giving instruction 13 rather than the instruction
based on Thompson?

Was there substantial evidence to support a finding of negligence of
Onuigho’s use of the vacuum extractor to warrant an instruction specifying
negligence based upon Onuigbo’s use of the vacuum extractor.

Yes, however, the error was harmless. Pursuant to Thompson, the
instruction should have been to instruct the jury separately on factual cause
and what was formerly called proximate cause, now called “scope of
liability.” This analysis applies to malpractice actions. However, the error
was not prejudicial. The Court held that the substantial factor instruction
was more demanding than the scope of liability instruction.

Yes. Based on the facts, while a reasonable jury could find that the use of
the vacuum itself did not lead to the injury, the doctor failed to diagnose the
child’s shoulder condition, and when the doctor subsequently applied
traction to deliver the child, the injury occurred. Quoting the Restatement
(Third), the Court noted that “Conduct is a factual cause of harm when the
harm would not have occurred absent the conduct.” There can be multiple
causes of injury in a chain of events. Thus, based on the expert testimony,
the district court did not err in submitting a negligence instruction based on
the doctor’s use of the vacuum.

INSURANCE LAW

Osmic v. Nationwide Agribusiness Ins. Co., 841 N.W.2d 853 (lowa 2014), January 10, 2014

FACTS:

Esad Osmic, his wife, and children were passengers in Esad’s brother’s vehicle on
May 23, 2009. Esad’s brother is Selim. Selim was insured by a Nationwide policy,

which included underinsured motorist (UIM) coverage. Their vehicle was involved

in an accident with a car driven by Rochelle Heasley, and several people in the car

were injured including Esad, Selim, and their family members. Heasley was cited
for a traffic violation. She was insured by Progressive with limits of $50,000 per

person and $100,000 per occurrence. Esad sought treatment for the injuries from
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the accident. In the meantime, Esad’s counsel sent Nationwide a letter
approximately 13 months after the accident, stating his representation. Nationwide
attempted to call Esad’s counsel once a month for the next 8 months asking for
Esad’s medical records. Nationwide also tried sending a letter to Esad’s counsel
on December 3, 2010.

In September 2010, Progressive told Nationwide that Progressive had settled with
Selim and his family for $65,000, leaving only $35,000 in remaining coverage for
the accident. In March 2011, Esad’s attorney submitted a demand to Progressive
for $178,500 on behalf of Esad and $13,000 on behalf of Esad’s two children. At
that time, approximately 10 weeks remained to bring a claim under the applicable
statute of limitations. Progressive wrote back to Esad’s counsel stating that only
$35,000 remained, and they would settle the matter for that amount for all three
individuals. On March 25, 2011, for the first time, Esad’s counsel called
Nationwide. Nationwide requested a copy of the demand letter he wrote to
Progressive and copies of medical records for Esad and his children. Esad’s
counsel sent a copy of the letter to Nationwide on March 28, 2011, medical records,
and medical bills. Esad’s counsel also requested a copy of the declaration page and
requested to settle the claims with Progressive. Nationwide responded and said that
the children were adequately compensated at $5,000 each and it would look into
whether Esad could settle with Progressive. It also noted that it could not provide
the declaration page because it did not have permission from Selim to do so. On
May 27, after receiving more medical records and bills from Esad’s counsel,
Nationwide wrote Esad’s counsel and said that the time to seek UIM coverage
under Selim’s policy had expired since the 2-year contractual limit had run and
Esad was barred from bringing a UIM claim.

Esad then sued Nationwide and Westfield (his own insurance carrier) alleging his
damages had exceeded the Progressive limits and was seeking damages.
Nationwide moved for summary judgment stating that Esad’s claims were
untimely. The district court denied the motion for several reasons. First, it noted
that Esad was not a party for the Nationwide contract, and thus, he was not bound
by the contractual time limits to bring a UIM claim. Second, even though
Nationwide had not waived his statute of limitations defense, it intentionally failed
to provide plaintiff with a copy of the Nationwide policy which would have
revealed the 2-year limit. Finally, it noted that Nationwide could have completed
its claims investigation and responded to Esad’s UIM claim before the contractual
limitations period expired.

Nationwide appealed and the Supreme Court granted interlocutory appeal and
transferred the case to the Court of Appeals. The Court of Appeals upheld the
district court’s ruling because even though the 2-year period of limitation in the
Nationwide policy was valid, Nationwide had a duty to under these facts to tell
Esad’s counsel about the contractual deadline. The Supreme Court granted further
review.

23



ISSUES:

HOLDING:

2014 IDCA CASE LAW UPDATE: Torts, Malpractice, and Insurance

1)

2)

3)

2)

3)

Abhay M. Nadipuram
Lederer Weston Craig, PLC
Is the 2-year statute of limitation to file an action to recover UIM coverage
binding on Esad or any other passenger who was injured while riding in the
named insured’s vehicle?

Did Nationwide have an affirmative duty to advise Esad’s counsel of the
policy limitations period?

Was Nationwide equitably estopped from raising the statute of limitations
defense?

Yes. The Supreme Court found that under the contract, Esad was an
insured for the purposes of seeking UIM coverage. Thus, he was a third-
party beneficiary. Third-party beneficiaries are controlled by the terms of
the contract. Therefore, the 2-year statute of limitations period applied to
Esad, and any other passenger seeking UIM coverage.

No. The Supreme Court noted that the Court has previously held that
insurers do not have a duty to affirmatively disclose the limitations
deadlines to policyholders. Thus, insurers do not have an affirmative duty
to disclose limitations deadlines to additional insureds. Esad was
represented and his counsel failed to respond to several inquiries by
Nationwide over the course of several months. When counsel resumed
contact with Nationwide, he never asked about the policy provisions or
asked for a copy of the policy itself.

No. The Court of Appeals held that a reasonable jury could find that
Nationwide intentionally withheld the insurance policy until the statute of
limitations expired, barring Esad’s claim. The Court of Appeals specifically
noted that in a letter to Nationwide, Esad’s counsel’s phrase “If you need
anything further, please advise” could have trigged a duty to disclose the
contractual limitations period. The Supreme Court disagreed, stating that
the phrase came in the context of a medical records request. The Court of
Appeals also relied on a part of a letter from Nationwide acknowledging
that the statute expiration date is fast approaching. In relying on that
statement, the Court of Appeals noted that a reasonable jury could find that
Nationwide intentionally withheld the policy. The Supreme Court agreed
with the inference; however, it found that the inference was not enough to
overcome the contractual limitations period.

Hagenow v. American Family Mut. Ins. Co., 846 N.W.2d 373 (lowa 2014), May, 2, 2014

FACTS:

This case arises from the same basic facts as in Hagenow v. Schmidt, 834 N.W.2d
661 (lowa 2014), above. The Hagenows also sued their insurer, American Family,
for uninsured motorist (UM) coverage. The insurance policy read that American
Family would “pay compensatory damages for bodily injury which an insured
person is legally entitled to recover from the owner or operator of an uninsured
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motor vehicle.” American Family filed a motion for summary judgment claiming
that the Hagenows were not “legally entitled to recover” from Schmidt because the
jury found that Schmidt was not at fault. American family also argued that Schmidt
was not an “uninsured motorist” as defined by the policy. The district court denied
American Family’s motion. The Supreme Court granted American Family’s
interlocutory appeal.

ISSUES: 1)
2)
HOLDINGS: 1)
2)

Did the district court err in concluding that the Hagenows were “legally
entitled to recover” under the Hagenows’ UM provision?

Was Schmidt’s vehicle an “uninsured motor vehicle” under the Hagenows’
UM policy?

Yes. The Court noted that in cases where the Supreme Court has rejected
insurers attempts to avoid paying underinsured motorist benefits when
interpreting the “legally entitled to recover language,” it has always
recognized that the insured’s entitlement to recovery depended on
establishing the underinsured motorist’s liability. A civil jury found
Schmidt not at fault. Awarding the Hagenows UM benefits when the
underlying tortfeasor was found not to be at fault would go against the
policy and the purpose of UM insurance. Thus, the Hagenows were not
“legally entitled to recover.”

No. The Hagenows argued that under all the definitions of “uninsured”
motor vehicle, only one could have applied: A vehicle that is “insured by a
bodily injury liability bond or policy at the time of the accident but the
company denies coverage.” American Family insured both the Hagenows
and Schmidt. The Hagenows argued that American Family denied Schmidt
coverage, and therefore, Schmidt’s vehicle was uninsured. The Court
disagreed. It found that American Family denied that Schmidt was liable
for the accident; they did not deny her coverage. American Family in fact
paid for Schmidt’s defense in the lawsuit. Furthermore, American Family
denying that Schmidt was driving an uninsured motor vehicle transformed
Schmidt into an uninsured motorist.
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based on:
+ Current revenues
« Potential revenues, or
 Value as referral source

www altmanweil.com

& Altman Weil, I,

The leader in legal consul

Key Client Transitions

» Can take many years
» Categories:
+ Clients that can be transitioned relatively easily

« Clients perceived as amenable to transition—but will
take time, planning and comfort zone

« Clients that might not be transition-able
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In Conclusion—

Keys to Success

» Advance planning is critical
* Firm level
* Practice group/specialty level
* Sometimes, office level
* By individual

A& Altman Weil, Inc

The leader in legal consulti

In Conclusion—
Keys to Success

» Keep in mind throughout the win-win-win

* Much more achievable with planning and
management!

& Altman Weil, Ic.

The leader in legal consul

Thank You

* Questions?
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The leader in legal consulting

Contact:

Altman Weil, Inc. - www.altmanweil.com

Alan R. Olson, Principal - Altman Weil, Inc.
(414) 427-5400; arolson@altmanweil.com

Alan R. Olson is a principal of Altman Weil, Inc., serving
clients from the firm’s Midwest office in Milwaukee,
Wisconsin, for 28 years. He specializes in providing
management consulting services to law firms in strategic
planning, succession planning, law firm compensation
systems, law firm mergers, practice management,
professional services marketing, management and
implementation strategies and has worked with hundreds
of law firms in the United States and Canada.
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People tend to
interpret new
information in a

way that confirms
their existing
beliefs. This is
called “confirmation
bias.” Psychologist
Bill Kanasky
explains here

that confirmation
bias affects both
potential jurors

and trial attorneys
and suggests

some strategies for
minimizing its effect.

JUROR CONFIRMATION Bias:
PoweRrFUL, PERILOUS, PREVENTABLE

By Bill Kanasky, Jr.

Introduction

In science, you move closer to the
truth by seeking evidence contrary to
a hypothesis. A general rule among
scientists is called “empirical criticism,”
which means focusing on seeking data
that disprove a hypothesis rather than
seeking supportive, confirmatory data.
In civil litigation, jurors are instructed to
find the truth by impartially evaluating
the evidence and coming to an unbiased
conclusion. Unfortunately, what actually
takes place is a far cry from impartial and
unbiased. Here’s how it generally works:

e Jurors come up with a hypothesis
early in a trial,

e They immediately begin working
to prove it right instead of
working to prove it wrong;

e They give preferential treatment
to evidence and testimony
supporting their existing belief;

e They tend to better recall
evidence and testimony
supporting the side they favor;

e They entrench themselves
deeply into their stance, before
the trial is complete.

At this point, jurors simply stop work-
ing. They stop listening. They stop think-
ing. Jurors do this unintentionally and
automatically, without intending to treat
evidence or testimony in a biased way or
even being aware of doing so. Important-
ly, this is not just a “juror thing.” Rather, it
is a “human thing,” and we are all guilty
of it. No one is immune from it, and it
transcends all demographic categories.

This important phenomenon is called
“Confirmation Bias.”

Powerful

Simply stated, confirmation biases
are errors in jurors’ information process-
ing and decision making. There is a ten-
dency for jurors to search for, interpret,
or remember information in a way that
“confirms” their preconceptions, biases
or beliefs. In other words, jurors selec-
tively collect (or omit) new evidence,
interpret evidence in a biased way, or
selectively recall information from mem-
ory. Throughout a trial, most jurors seek
information that confirms their existing
attitudes and beliefs rather than keeping
an open mind until deliberations begin,
as they are instructed to do. Many are
reluctant to consider alternative stances
and views, and instead set higher stan-
dards for arguments that go against their
current expectations. Confirmation bias
is perhaps more dangerous than other
biases because it actively keeps jurors
from arriving at the truth and allows
them to wallow in comforting prejudice
and partiality.

Confirmation bias is powerful. So
powerful, that psychology research
shows that many people tend to stick
to a position even after the evidence
had shown it was false. Psychology
researchers Ross and Anderson (1982)
say it best: “Beliefs can survive potent
logical or empirical challenges. They
can survive and even be bolstered by
evidence that most uncommitted observ-
ers would agree logically demands some
weakening of such beliefs. They can
even survive the total destruction of their
original evidential bases.” The problem
is how jurors’ brains instinctively exam-
ine and evaluate contrasting positions.

ABOUT
THE AUTHOR...

TRIAL ADVOCATE QUARTERLY - SPRING 2014

-35-

DR. BILL KANASKY, an expert in litigation psychology, consults on more than 175 cases an-
nually in the areas of defendant witness training, jury decision-making research, and jury selection
strategy. His empirically-based consulting methods are specially designed to defeat plaintiff “Rep-
tile” strategies, which have resulted in billions of dollars of damage awards across the nation. Dr.
Kanasky is recognized as a national expert, author and speaker in the areas of witness preparation
and jury psychology. He earned his B.A. in Psychology from the University of North Carolina at
Chapel Hill, and his Ph.D. in Clinical and Health Psychology from the University of Florida.



The brain is hard-wired or “pro-
grammed” to confirm propositions
and arguments rather than falsify
them; compared to data that falsifies
a position, confirmatory information
is easier for the brain to process.

In other words, it is much easier for
a juror to see how a piece of data
supports a position than it is to see
how it refutes the position. Therefore,
people give an excessive amount of
value to confirmatory information, i.e.
positive or supportive data.

To see confirmation bias at work
on a large scale, one only need re-
view the conspiracy theories offered
for the JFK assassination and the
9/11 attacks. These theorists see the
evidence in a one-sided way, search-
ing only for evidence consistent with
the theory they hold at the time. They
also look for the consequences they
would expect if their theory were
true, rather than what would happen
if it were false. Another real-world
example is that Republicans tend
to watch Fox News and Democrats
tend to watch MSNBC or CNN, with
both groups ignoring and avoiding
views that contradict their own. On
a smaller scale, a common example
is that people notice when they get a
phone call from a person they were
just thinking about, but don’t remem-
ber how often they didn’t get such a
call when thinking about a person.
This tendency can have serious
consequences in many aspects of
daily life:

e Medicine: A family physician
may quickly form a diagnosis
in his mind during a brief
discussion with a patient,
and then convince himself
that the other complaints and
physical exam fit that initial
diagnosis.

e Media: A reporter who is
writing an article on an
important issue may only
interview experts that
support her or his personal
views on the issue.

e Employment: An employer
who believes that a job
applicant is highly intelligent
may pay attention to only
information that is consistent

with the belief that the job
applicant is highly intelligent,
and ignore clear flaws.

e Science: Scientists can
set up experiments or
frame their data in ways
that will tend to confirm
their hypotheses, and then
proceed in ways that avoid
dealing with data that would
contradict their hypotheses.

e Health: A person reads about
a particular medical condition
on the internet, and then
looks for those symptoms
in one’s own body, thereby
increasing the chances of
detecting them.

Confirmation bias is a powerful,
ubiquitous phenomenon: it's every-
where, like it or not. It is a good les-
son to observe how easily intelligent
people can see intricate connec-
tions and patterns that support their
viewpoint and how easily they can
see the faults in viewpoints contrary
to their own.

Perilous

Decades of jury decision-making
research has repeatedly shown
that demographic variables do not
accurately predict verdict outcomes
or damage awards in civil litigation.
This is because demographic fac-
tors such as intelligence, education,
income, and race are not relevant
when it comes to confirmation bias,
as it is simply a natural aspect of our
personal biases and its appearance
is not a sign that a juror is dumb.
In situations involving numerous
variables and in which the cause-
effect relationships are unclear (i.e.,
evidence and testimony in a civil
trial), data tend to be open to many
interpretations. In these instances,
confirmation bias can have a pro-
found effect. Attorneys should not be
surprised to see intelligent, well-
intentioned people draw support for
diametrically opposed views from the
same evidence and testimony.

Confirmation biases are stronger
and more prevalent for issues that
are emotionally significant to jurors
and for established beliefs which
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shape a juror’s identity. For example,
cases involving significant injury, suf-
fering and/or death (especially with
infants, children, adolescents and/
or mothers) can fuel confirmation
bias. Additionally, cases that relate to
jurors’ lives and work roles (i.e., em-
ployment matters, divorce, religion,
politics, gender, etc.) can lead to
higher levels of confirmation bias in
the courtroom. The more emotionally
and personally involved jurors are
with a belief, the more likely it is that
jurors will ignore whatever facts or
arguments undermine that belief.

Ironically, trial attorneys are
extremely susceptible to confirmation
bias as well. For example, defense
attorneys are often reluctant to strike
educated, intelligent people in higher
income brackets during jury selec-
tion, incorrectly assuming those
potential jurors are less biased than
less educated people. They assume
that “smart” people are rational and
level-headed, will be able to better
understand their case arguments,
and therefore will be more logical
and fair in their decision making
during deliberations. On the flip
side, they assume jurors with less
education and lower income status
are not smart enough to understand
their case, are more sympathetic to
plaintiff themes, and tend to award
high damages because they don’t
understand economics. As a result,
during the voir dire and jury selec-
tion process, a defense attorney will
actively seek out data to satisfy his
working hypothesis (related to the
above demographics) and ignore or
avoid data that goes against it (i.e.,

a less-educated juror who expresses
pro-defense characteristics). In the
end, this heavy reliance on demo-
graphic variables can be costly, as
analysis of pro-plaintiff oriented juries
who award high damages often have
a significant percentage of educated,
intelligent individuals in higher in-
come brackets.

A second example of how trial
attorneys fall victim to confirmation
bias is the process of early case
assessment. Trial attorneys are re-
quired to generate “case assessment
reports” for their clients very early
in a case, and then send updates to
the client as discovery progresses.
These initial assessments frequently



act as a cognitive anchor that pre-
vents the trial attorney from consider-
ing alternative views of liability and
damages as the case progresses.
This can result in a trial attorney
sticking with ineffective themes and
arguments because he deempha-
sized or even ignored subsequent
information (e.g., expert witness
opinion, liability and damages data
from mock trial research) in an effort
to confirm his original assessment.
This cognitive blunder can lead to an
adverse verdict with high damages,
which can negatively impact the trial
attorney’s self-confidence, as well as
the confidence that his client has in
his abilities. Again, it's not the attor-
ney’s “fault” per se, as confirmation
bias is unintentional and unplanned.
It's powerful. It's perilous. But is it
preventable?

Preventable

At the jury level, it is impossible
to completely prevent confirmation
bias from occurring. It is a natural
and powerful cognitive tendency
that cannot be totally extinguished.
However, it is indeed possible to
interrupt it and perhaps even weaken
it. Trial attorneys can use the jury
selection process and the opening
statement to educate jurors about
this inadvertent, automatic cognitive
error that results in faulty thinking.
Helping jurors understand cogni-
tive bias generally, and challenging
them to see the evidence presented
at trial in a different way (i.e., resist-
ing the temptation to confirm their
hypotheses and instead giving equal
weight to all of evidence) is the very
best way to control confirmation bias.
Making jurors aware of their cognitive
errors before the trial starts and pro-
viding them with a new methodology
to assess evidence and testimony
can at least interrupt or slow down
confirmation bias. In other words, it
is important to challenge jurors to “re-
think how they think.” Ideally, this can

www.fdla.org

create juror “cognitive dissonance,”
an uncomfortable mental state that
results from conflicting thoughts and
feelings that surface when bias and
impartiality mix with this new bur-
den being placed on them. Specifi-
cally, you want to pre-program jurors
during jury selection and opening
statements to be aware of confirma-
tion bias and to essentially “feel bad”
about becoming biased and impartial
during the trial. This won’t completely
prevent juror confirmation bias, but

it may result in at least some of the
jurors evaluating the evidence and
testimony differently.

However, it is clear that educa-
tion will not completely solve the
problem of confirmation bias. There-
fore, it is critical to identify those ju-
rors with the strongest biases during
jury selection and strike them from
the panel. This requires the trial at-
torney to focus voir dire on jurors’ at-
titudes and beliefs, rather than other
variables that are poor predictors of
verdict and damages. Some of the
worst voir dire questions ever written
(but are frequently used by trial at-
torneys and judges) are: “Can you be
fair in this trial?”; “Can you follow the
Judge’s instructions?”; and “Can you
keep an open mind, and wait until the
end of the trial to make judgments?”
These questions elicit information
that is useless in determining true
bias and impartiality, as the vast ma-
jority of jurors quickly and obediently
respond with a simple “yes.” Instead,
trial attorneys need to tap into jurors’
attitudes and beliefs to truly figure
out how they tick. This requires both
a) a deep understanding of psychol-
ogy, specifically human attitudinal
and belief systems, and b) painstak-
ing levels of work to construct the ap-
propriate voir dire questions that will
elicit meaningful information that one
can use to make wise strikes. Since
the vast majority of trial attorneys
have little to no training in psychol-
ogy, it is important that they receive
the appropriate training and/or expert
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consultation to ensure that they can
construct the most useful and effec-
tive voir dire questions.

At the trial attorney level, con-
firmation bias can be contained by
developing a new system of case as-
sessment and reassessment. While
cognitively difficult, trial attorneys
need to learn to not drop the an-
chor so fast when assessing liability
and damages. They need to take a
step back, maintain an open mind,
and give full weight to subsequent
information that becomes available
as the case progresses. After getting
‘hammered” in a mock trial (i.e., a
plaintiff verdict with high damages),
a defense attorney recently com-
mented: “Many cases are lost in the
conference room, not the deliberation
room. We (trial attorneys) can’t see
the case like a jury would see it...we
start thinking things that REAL peo-
ple do not think ...we get wrapped
up in our case, tending to believe
only the things WE want to believe...
people with law degrees don’t think
like real people.”

Conclusion

Confirmation bias is a poten-
tially devastating element of litigation
psychology that can affect both jurors
and trial attorneys alike. Confirmation
bias can prevent jurors from hearing
both sides of a case, as it causes
them to selectively perceive and re-
call evidence and testimony present-
ed at trial. Additionally, confirmation
bias can inhibit trial attorneys from
making key strategic adjustments
during discovery and trial, potentially
leading to expensive settlements at
mediation or high damage awards at
trial. One way to avoid falling prey to
confirmation bias is to partner with
litigation psychology experts who can
provide strategies to inhibit juror con-
firmation bias and eliminate attorney
confirmation bias.
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Identifying the Plaintiff Juror:

A Psychological Analysis

(Published in For the Defense, 2000)

George R. Speckart, Ph.D.

The amount of pre-trial effort, preparation and thought that litigators
devote to jury selection typically pales in comparison to the amount
devoted to other trial preparation activities. Yet the importance of having
the right — or avoiding the wrong — people in the jury box is difficult to
overestimate. One or two intractable jurors who are adversely
predisposed can nullify millions in expenses and thousands of hours of

work devoted to preparing for trial.

Repeated observations from mock trials and actual jury panels reveal
commonalities in psychological characteristics among plaintiff jurors that
are robust and persist across case types and venues throughout the
country. Identification of these general traits and commonalities can
assist defense counsel in making determinations of desirable and
undesirable jurors during selection in many, if not most, types of civil

cases.
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The optimal strategy to prepare for trial is to design research to
investigate particular experiences, lifestyles, and other specific
characteristics associated with verdict preferences. Nonetheless,
awareness of general pe