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PRESIDENT

Claire F. Carison
7th Floor-Snell Building
Ft Dodge, lowa 50501

District |

David L. Hammer - 1987
200 Dubuque Building
Dubuque, lowa 52001

District I

Craig L. Johnson - 1988
118 E Main, P.O. Box 1180
Marshalltown, lowa 50158

John B Grier - 1987
P.O Box 496
Marshalltown, lowa 50158

Edward F. Seitzinger, 1964-1965
1223 Cummins Parkway
Des Moines, iowa 50311

* Frank W, Davis, 1965-1966

D.J Goode, 1966-1967
10th Floor Hubbel! Bldg.
Des Moines, lowa 50309

Harry Druker, 1967-1968
112 West Church Street
Marshalitown, lowa 50158

* Philip H. Cless, 1968-1969
Philip J. Willson, 1869-1970

307 Midlands Malt
Counci! Bluffs, lowa 51502
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OFFICERS AND DIRECTORS
1985-1986

SECRETARY

Thomas D. Hanson

PRESIDENT - ELECT

David L. Phipps
1300 1st Interstate Bank Bldg.
Des Moines, lowa 50309

1

300 Des Moines Building

Des Moines, lowa 50309

BOARD OF DIRECTORS
(Date is Term Expiration Date)
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Alan E Fredregil! - 1987
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Sioux City, lowa 51102

District IV

Robert J Laubenthal - 1987
307 Midiands Mali
Council Bluffs, lowa 51502

District V

Paul D Wilson - 1987
518 Midland Financial Bldg.
Des Moines, lowa 50309

District VI

Patrick M. Roby - 1988
500 Merchants Nat'l. Bank Bidg.
Cedar Rapids, lowa 52406

AT LARGE

Emmanuel S. Bikakis - 1988
Suite 340, Insurance Exchange Bldg
Sioux City, lowa 51101

PAST PRESIDENTS & DIRECTORS

Dudley Weible, 1970-1971
13412 N. Clark Street
Forest City, lowa 50436

Kenneth L. Keith, 1971-1972
Union Bank & Trust Building
P O Box 218

Ottumwa, lowa 52501

Robert G Albee, 1972-1973
300 Liberty Building
Des Moines, lowa 50309

Craig H. Mosier, 1973-1974
3151 Brockway Road
Waterloo, towa 50704

Raiph W. Gearhart, 1974-1975
500 Merchants Nat'l Bank Bidg.
Cedar Rapids, lowa 52406

IGWA DEFENSE COUNSEL FOUNDERS
AND OFFICERS

Edward F. Seitzinger
President

D J. Fairgrave
Vice-President

*Frank W. Davis
Secretary

Edward J. Kelly

Mike McCrary
Treasurer

William J. Hancock

Paul D. Wiison

Robert V. P Waterman, 18751976
700 Davenport Bank Bldg.
Davenport, lowa 52801

Stewart H M. Lund, 1976-1977
623 Second Street
Webster City, lowa 50595

Edward J Kelly, 1977-1978
1300 First Interstate Bank Bldg.
Des Moines, lowa 50309

Don N. Kersten, 1978-1979
Seventh Floor - Snell Bldg.
Fort Dodge, fowa 50501

Marvin F Heidman, 1979-1980
200 Home Federal Building
Sioux City, lowa 51101

TREASURER

Eugene Marlett
5400 University Avenue

West

Des Moines, lowa 50265

District VII

Larry L. Shepler - 1987
600 Union Arcade Buiiding
Davenport, lowa 52801

District VII

Craig D. Warner - 1986
Mississippi Valley Savings Bldg.
Burlington, iowa 52601

Richard G. Langdon - 1986
1300 Financial Center

Des

*

Meines, lowa 50309

Herbert S. Selby, 1980-1981
P O. Box 845
Newton, lowa 50208

L. R. Voigts, 1981-1982
10th Floor Hubbell Bldg.
Des Moines, fowa 50309

Alanson K Elgar, 1982-1983
207 East Washington
Mt. Pleasant, lowa 52641

Albert D. Vasey (Hon ) 1983

Harold R. Grigg, 1983-1984
1521 Elm Avenue
Primghar, lowa 51245

Raymond R. Stefani, 1984-1885
807 American Building
Cedar Rapids, fowa 52401

ANNUAL MEETING CHAIRPERSONS

Edward F. Seitzinger
Ganeral Program Chairperson

David L. Phipps
Program Chairperson
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DIRECTOR’S AND OFFICER’S

LIABILITY AND LIABILITY INSURANCE
By Thomas D. Hanson

Introduction

Associated with the larger "crisis" in the 1liability
insurance industry, there has been a sharp contraction in the
availability of directors' and officers' (D & 0) insurance in the

past two years. Unique problems relating to the underlying
corporate, securities and tort statutory and case case, create
problems in iuterpretation of such policies. The economic

climate and certain kinds of merger related business activity
create difficult underwriting problems for insurers when writing
such policies, ' '

These conditions have led to a decline from about thirty to
only a handful of insurers willing to write such policies. A few
years ago policies with limits of $200 million dollars were
available, now $50 million dollars is probably the maximum
coverage., Premiums have escalated from 200 to 1000%Z. Companies
engaged in such businesses as banking, high tech, utilities, real
estate, petrochemicals and insurance are frequently unable to get
such insurance at any price.

Policies being written today contain several new
restrictions and are generally of much shorter duration.
Carriers are requiring higher corporate and individual
deductibles and are imposing a 5 percent participation clause.



CORPORATE DUTIES
AND INDEMNIFICATION

n Sources of Liabilities

1. Common Law Obligatious

Directors are the agents of the shareholders and have been
entrusted with their funds as trustees to properly and prudently
handle the corporate affairs.

Des Moines Bank & Trust Co. V. George. M.
" Bechtel & Co. 51 N.W.2d 174 (Iowa 1952)

Rowen v. LeMars Mutual Insurance Co. 282
N.W.Z2d 639 (Iowa 1979)

First National Bank of Council Bluffs wv. One
Craig Place Ltd. 303 K.W.2d 688 (Iowa 1981)

a. Duty of Diligence Or Care

A director must make prudent and informed
decisions and must be diligent to seek out
necessary information to make informed
judgments.

Rowen +v. LeMars Mutual Insurance Co. 282
N.W.2d 639 (Iowa 1979) '

b. Duty. of Loyalty

A director owes a duty to the corporation
not to personally profit from corporate
activities or corporate opportunities.

Holi-Rest, Inc. v. Treloar 217 N.wW.2d 517
(Iowa 1974)

First National Bank of Council Bluffs v. One
Craig Place, Ltd. 303 N.W.2d 688 (Iowa 1981)

2. Statutory Duties
a. General Corporate Law

Section 496A.34 of the Code of Iowa provides as
follows in relevant part:

496A.34 Board of directors - relationship or
interest in contracts.



All corporate powers shall be exercised by or
under the authority of, and the business and
affairs of a corporation shall be managed
under the direction of a board of directors
consisting of one or more members, except as
may be otherwise provided in this chapter or

in the articles of incorporation. If any
such provision is made in the articles of
incorporation, the powers and duties

conferred or imposed wupon the board of
directors by this chapter shall be exercised
or performed to such extent and by such
person or persons as shall be provided in the
articles of incorporation.

% % %

A director shall perform the duties of a
director, including the duties as a member of
any committee of the board upon which such
director may serve, in good faith, in a
manner such director reasonably believes to
be in the best interests of the corporation,
and with such care as an ordinarily prudent
person in a like position would use under
similar circumstances. In performing such
duties, a director shall be entitled to rely
on such information, opinions, reports ox
statements, including financial statements
and other financial data, in each case
prepared or presented by: (1) One or more
officers or employees of the corporation whom
the director <reasonably believes to be
reliable and competent in the matters
presented; (2) Counsel, public accountants or
other persons as to matters which the
director reasonably believes to be within
such person’'s professional oxr expert
competence; or, (3) A committee of the board
upon which such director does not serve, duly
designated in accordance with a provision of
the articles of incorporation or the bylaws,
as to matters within its designated
authority, which committee the director
reasonably shall not be considered to be
acting in good faith if such director has
knowledge concerning the matter in question
that would cause such reliance to be
unwarranted. A person who so performs such
duties shall not have liability by reason of
being or having been a director of the
corporation.




No contract or other transaction between a
corporation and one or more of its directors
or any other corporation, firm, association
or entity in which one or more of its
directors are directors or officers or are
financially interested, shall be either wvoid
or voidable because of such relationship or
interest or because such director or
directors are present at the meeting of the
board of directors or a committee thereof
which authorizes, approves or ratifies such
contract or transaction or Dbecause the
director's or directors' votes are counted
for such purpose, if any of the following
occur':

1. The fact of such relationship or interest
in disclosed or known to the board of
directors or committee which authorizes,
approves, or ratifies the contract or
transaction by a vote or consent sufficient
for the purpose without counting the votes or
consents of such interested director.

2. The fact of such relationship or interest
is disclosed or known to the shareholders
entitled to vote and they authorize, approve
or ratify such contract or transaction by
vote or written consent.

3. The contract or transaction is fair and
reasonable to the corporation.

Common or interested directors may be
counted in determining the presence of a
quorum at a meeting of the board of directors
or a committee thereof which authorizes,
approves, or ratifies such contract or
transaction,.

b. Other Specific State Statutory
Obligations.

See for Example:

Insurance Companies - Chapters 491, 511, 514,
515 of the Code of lowa

Mot for Profit Corporations - Chapter 504A
Code of Iowa

Banking Institutions - Chapter 524 Code of
Iowa



Cooperatives - Chapters 497 and 499, Code of
Iowa

¢. Securities Acts Obligations

Securities Act of 1933, sections 11, 12, 15

Securities Exchange Act of 1934, sections 10
and 16

Iowa Uniform Securities Act, chapter 502 Code
of Iowa

Indemnification

Under common law the courts were divided as to whether a
corporate officer or director could be properly indemnified for
This led to the adoption in all fifty states of
is

his actions.
authorizing indemnification. Indemnification

statutes
necessary:

The nature and extent of the indemmification to be allowed
is still a subject of much dispute by the commentators.

"to "promote the desirable end that corporate
officials will resist what they consider'
unjustified suites and claims, 'secure in the
knowiedge that their reasonable expenses will
be borne by the corporation they have served
if they are vindicated'. Beyond that, its
larger purpose is 'to encourage capable men
to serve as corporate directors, secure in
the knowledge that expenses incurred by them
in upholding their honesty and integrity as
directors will be borne by the corporation
they serve'." Hibbert v. Hollywood Park, Inc.
467 A.2d 339, 343-44 (Del. Supr. 1953)
quoting E. Folk, The Delaware General
Corporation Law 98 (1972)

As

stated by the drafters of The Model Business Corporation Act:

"The fundamental issue that must be addressed
by an indemmification statute 1s ... to
ensure that indemnification is permitted only
where it will further accepted corporate
goals and to prohibit indemnification where
it might protect or encourage wrongful or

improper conduct, As phrased by one
commentator, the goal of indemnification is
to 'seek the middle ground between

encouraging fiduciaries to violate their
trust, and discouraging them from serving at
all.,'"



Model Business Corp. Act 412-13 (1984 ed.),
quoting Johnston, Corporate Indemnification
m and Liability Insurance for Directors and

Officers, 33 Bus. Law. 1993, 1994 (19/8).

Iowa's Business Corporation Act permits a corporation to
provide indemnification in limited circumstances and to a certain
extent, The entirely of section 496A.4A is set forth in the
appendix but basically the statute, following procedural
sateguards, permits:

2. A corporation shall have power to
indemnify any person made a party to any
proceeding by reason of the fact that the
person is or was a director if:

a. The person acted in good faith; and
b. The person reasonably believed

(1) In the case of conduct in the
person's official capacity with the
corporation, that the conduct was in
its best interests, and

(2) In all other cases, that the
person's conduct was at least not
opposed to its best interests, and

c¢. In the case of any criminal proceeding,
the person had no reasonable cause to
believe the person's conduct was
unlawful.

* % K

10. A  corporation shall have power to
purchase and maintain insurance on behalf of
any person who is or was a director, officer,
employee or agent of the corporation, or who,
while a director, officer, employee or agent
of the corporation, is or was serving at the
request of the corporation as a director,
officer, partner, trustee, employee or agent
of another foreign or domestic corporation,
partnership, joint venture, trust, other
enterprise or employee benefit plan, against
any liability asserted against the person and
incurred by the person in any such capacity
or arising out of the person's status as
such, whether or not the corporation would
have the power to indemnify the person
against such liability under the provisions
of this section.



DIRECTORS' AND OFFICERS'
LIABILITY INSURANCE
AND ITS UNIQUE ASPECTS

To understand the unusual structure and operation of D & O
insurance policies some knowledge of the legal basis for
corporate indemnification is necessary. This is because of the
internally conflicting interests sought to be insured.

At common law a principal had a duty to indemnify his agent
for liability for actions within the agent's scope of authority.
As corporations only act through agents, a corporation would have
such a duty to its officers and directors. However, since suits
against officers and directors usually contain allegations of
wrong-doing against the interests of shareholders and the
corporation itself, a serious question arises as to whether such
indemnity should occur. This problem is compounded by
considerations of when the duty to indemnify exists i.e. during
or only after a successful defense and the very nature of
derivative suits where legally the corporation is suing its own
officers and directors.

There is really no standard form of policy and there has
been little litigation to interpret the wvarious provisions so
anyone dealing with these policies should use extra care.

1. Structure of Policy
a,. Two Part Policy
Company reimbursement - insures company against

losses from claims against officers and directors
for wrongful acts but only when directors and
officers have been indemnified by company pursuant
to law, charter or bv-laws.

Directors and oftfticers - insured directors and
officers, except for claims for which they are
indemnified by the company.

b. Defense Obligations and Consent to Settlemert

No duty to defend but may or must advance costs
depending on policy.

Defense costs are allocated against limits and
retentions not in addition.

Insurer's consent is required for settlement.
C. Policy Limits and Retention

Annual aggregate limit




Three separate retentions:

one per officer or director,

a maximum for all officers and directors,
a corporate reimbursement retention

(D & 0 policies provide for a sharing of risk in
excess of the deductible. Until recently the
carrier assumed liability for 957 of the loss in
excess of a certain amount while the insured's
bore the other 57%Z. These percentages may be
changing)

Co Insurance Feature

(Query Fidelity Bonds included?)

Coverage

All persons who were, now or shall be directors or
officers of the company and its covered subsidiaries.

Wrongful Acts - (1) Any actual or alleged error or
misstatement or misleading statement or act or omission
or breach of duty by the directors or officers while.
acting in their individual or collective capacities and
(2) any other matter claimed against them solely by
reason of their being officers or directors of the
company.

Definition of loss may also exclude fines, penalties,
punitive damages and conduct "uninsurable under
application law".

Claims made coverage - note discovery and notice of
occurrence provisions. Notice of Circumstances clause.

Exclusions

For libel and slander
For bodily injury or damage to tangible property

For acts by which officers or directors obtain personal
profit or advantage to which they are not entitled

For not properly authorized remuneration

For securities laws wviolations =+ state, £federal
specific

For pollution, contamination or seepage



For acts which are brought about by or contributed to
by dishonesty of officers or directors

Orher insurance

Pending and prior litigation - expanded to include
litigation arising out of previously made claims

Take over exclusion - claims arising out of unfriendly
take over attempts

Insured vs. insured exclusion - probably doesn't
preclude coverage for bona fide derivative actions

Regulatory activity - precludes coverage for FDIC,
Department of Insurance and like claims.

CONCLUSION

Because of the nature of the underlying legal claims and the
unusual structure of the insurance policy, defending directors
and officers is fraught with hazard. It will be the source of
much litigation both between the third party and the insured and
the insured and his carrier.
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plans, stock-option plans and other incentive, insur-
ance and welfare plans for any or all of its directors
officers and employees

16. To cease its corporate activities and surrender
its corporate franchise.

17. Teo have and exercise all powers necessary or
convenient to effect its purposes.

18 To enter into general partnerships, limited
partnerships, whether the corporation be a limited or
general partner, joint ventures, syndicates, pools, as-
sociations and other arrangements for carrying on of
any or all of the purposes for which the corporation is
organized, jointly or in cotnmon with others

[C62, 66, 71, 73, 75, 77, 79, 81, §496A 4]

83 Acts, ch 71, §4

496A.4A Indemnification of directors and officers.

1  As used in this section:

a “Director” means any person who is or was a
director of the corporation and any person who, while
a director of the corporation, is or was serving at the
request of the corporation as a director, officer part-
ner, trustee, employee or agent of another foreign or
domestic corporation partnership joint venture,
trust, other enterprise or employee benefit plan

b “Carporation’ includes any domestic or foreign
predecessor entity of the corperation in a merger. con-
solidation or other transaction in which the predeces-
sor’s existence ceased upon consummation of the
transaction.

¢. “Expenses’ inctudes aitorneys’ fees.

d. “Official capacity” means:

(1) When used with respect io a director, the of-
fice of director in the corporation and

{2) When used with respect to a person other than
a director, as contemplated in subsection 9, the elec-
tive or appointive office in the corporation held by the
officer or the employment or agency relationship un-
dertaken by the employee or agent in behalf of the
corporation,
but in each case does not include service for any other
foreign or domestic corporation or any partnership
joint venture frust other enterprise or employee
benefit plan

e. “Party" includes a person who was. is. or is
threatened to be made a named defendant or respon-
dent in a proceeding

f  “Proceeding” means any threatened pending or
completed action, suit or proceeding whether civil
criminal, administrative or investigative

T A corporation shali have power to indemnify
any person made a party to any proceeding by reason
of the fact that the person is or was a director if:

e The person acted in good faith; and

b.  The person reasonably believed

(1) In the case of conduct in the person’s official
capacity with the corporation that the conduct was in
its best interests. and

(2} In all other cases. that the person’s conduct
was at least not opposed to its best interests, and

¢ In the case of any criminal proceeding, the per-
son had no reasonable cause to believe the person’s
conduct was unlawful
indemnification may be made against judgments,
penalties, fines, settlements and reasenable expenses
actually incurred by the person in connection with the

BUSINESS CORPORATIONS, §496A 4A

proceeding; except that if the proceeding was by or in
the right of the corporation, indemnification may be
made only against such reasonable expenses and shall
not be made in respect of any proceeding in which the
person shall have been adjudged to be liable to the
corporation. The termination of any proceeding by
judgment, order, settlement conviction, or upon a
plea of nolo contendere or its equivalent, shall not, of
itself, be determinative that the person did not meet
the requisite standard of conduct set forth in this
suhsection. )

3 A director shall not be indemnified under sub-
section 2 in respect of any proceeding charging im-
proper personal benefit to the director, whether or not
involving action in the director’s official capacity, in
which the director shall have been adjudged to be
liable on the basis that personal benefit was improper-
Iy recetved by the director

4. Unless limited by the articles of incorporation

a A director who has been wholly successful. on
the merits or otherwise in the defense of any proceed-
ing referred to in subsection 2 shall be indemnified
against reasonable expenses incurred by the director
in connection with the proceeding; and

b A court of appropriate jurisdiction, upon appli-
cation of a director and such notice as the court shall
require, shall have authority to order indemnification
in the following circumstances:

(1) If it determines a director is entitled to reim-
bursement under paragraph “a”. the court shall order
indemnification in which case the director shall also
be entitled to recover the expenses of securing such
reimbursement; or

{2) If it determines that the director is fairly and
reasonably entitled to indemnification in view of all
the relevant circumstances, whether or not the direc-
tor has met the standard of conduct set forth in sub-
section 2 or has been adjudged liable in the
circumstances described in subsection 3, the court
may order such indemnification as the court shall
deem proper except that indemnification with re-
spect to any proceeding by or in the right of the corpo-
ration or in which liability shall have been adjudged
in the circumstances described in subsection 3 shall be
limited to expenses
A court of appropriate jurisdiction may be the same
court in which the proceeding involving the director's
Liability took place.

5 No indemnification under subsection 2 shali be
made by the corporation unless authorized in the spe-
cific case after a delermination has been made that
indemnification of the director is permissible in the
circumstances because the director has met the stan-
dard of conduct set forth in subsection 2 Such deter-
mination shall be made:

a By the board of directors by a majority vote of
a quorum consisting of directors not at the time par-
ties to the proceeding: or

b. By special legal counsel, selected by the board
of directors by vole as set forth in paragraph “a” of
this subsection 5, or, il the requisite quorum of the full
board cannot be obtained therefor, by a majority vote
of the full board, in which selection directors who are
parties may participate; or

¢ By the shareholders

-10-



§496A 4A, BUSINESS CORPORATIONS

Authorization of indemnification and determination
as to reasonableness of expenses shall be made in the
same manner as the determination that indemnifica-
tion is permissible, except that if the determination
that indemnification is permissible is made by special
legal counsel, authorization of indemnification and
determination as to reasonableness of expenses shall
be made in a manner specified in paragraph “6” of this
subsection for the selection of such counsel. Shares
held by directors who are parties to the proceeding
shall not be voted on the subject matter under this
subsection 5.

6 Reasonable expenses incurred by a director who
is a party to a proceeding may be paid or reimbursed
by the corporation in advance of the final disposition
of such proceeding upon receipt by the corporation of

a A written affirmation by the director of the di-
rector’s good faith belief that the director has met the
standard of conduct necessary for indemnification by
the corporation as authorized in this section, and

b. A written undertaking by or on behalf of the
director to repay such amount if it shall ultimately be
determined that the director has not met such stan-
dard of conduct, and after determination that the
facts then known to those making the determination
would not preclude indemnification under this sec-
tion. The undertaking required by this paragraph
shall be an unlimited general obligation of the director
but need not be secured and may be accepted without
reference to financial ability to make repayment. De-
terminations and authorizations of payments under
this subsection 6 shall be made in the manner speci-
fied in subsection 5.

7. No provision for the corporation to indemnify
or to advance expenses to a director who is made a
party to a proceeding, whether contained in the arti-
cles of incorporation, the bylaws, a resolution of share-
holders or directors, an agreement or otherwise,
except as contemplated by subsection 10, shall be
valid unless consistent with this section or, to the ex-
tent that indemnity hereunder is limited by the arti-
cles of incorporation, consistent therewith. Nothing
contained in this section shall limit the corporation’s
power to pay or reimburse expenses incurred by a
director in connection with the director’s appearance
as a witness in a proceeding at a time when the direc-
tor has not been made a named defendant or respon-
dent in the proceeding

8. For purposes of this section, the corporation
shall be deemed to have requested a director to serve
an employee benefit plan whenever the performance
by the director of the director’s duties to the corpora-
tion also imposes duties on, or otherwise involves serv-
ices by, the director to the plan or participants or
beneficiaries of the plan; excise taxes assessed on a
director with respect to an employvee benefit plan pur-
suant to applicable law shall be deemed fines; and
action taken or omitted by the director with respect
to an employee benefit plan in the performance of the
director’s duties for a purpose reasonably believed by
the director to be in the interest of the participants
and beneficiaries of the plan shall be deemed to be for
a purpose which is not opposed to the best interests
of the corporation

9. Unless limited by the articles of incorporation:
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a. An officer of the corporation shall be indemni-
fied as and to the same extent provided in subsection
4 for a director and shall be entitled to the same extent
as a director to seek indemnification pursuant to the
provisions of subsection 4;

b. A corporation shall have the power to indemni-
fy and to advance expenses to an officer, employee or
agent of the corporation to the same extent that it
may indemnify and advance expenses to directors
pursuant to this section; and

¢ A corporation, in addition, shall have the power
to indemnify and to advance expenses to an officer,
employee or agent who is not a director to such further
extent, consistent with law, as may be provided by its
articles of incorporation, bylaws, general or specific
action of its board of directors, or contract.

10 A corporation shall have power to purchase
and maintain insurance on behalf of any person who
is or was a director, officer, employee or agent of the

_corporation, or who, while a director, officer, employ-
ee or agent of the corporation, is or was serving at the
request of the corporation as a director, officer, part-
ner. trustee, employee or agent of another foreign or
domestic corporation, partnership joint wventure.
trust other enterprise or employee benefit plan,
against any liability asserted against the person and
incurred by the person in any such capacity or arising
out of the person's status as such. whether or not the
corporation would have the power to indemnify the
person against such liability under the provisions of
this section

11. Any indemnification of or advance of ex-
penses ta, a director in accordance with this section
if arising out of a proceeding by or in the right of the
corporation, shall be reported in writing to the share-
holders with or before the notice of the next share-
holders’ meeting.

83 Acts ¢h 71, §1

Referred to in §491 3 45116 524 801 534 605

496A.5 Right of corporation to acquire and
dispose of its own shares.

A corporation shall have the right to purchase, take,
receive, or otherwise acquire, hold, own, pledge, trans-
fer or otherwise dispose of its own shares, but pur-
chases of its own shares. whether direct or indirect,
shall be made only to the extent of surplus

Notwithstanding the foregoing limitation. a corpo-
ration may purchase or otherwise acquire its own
shares for the purpose of;

1. Eliminating fractional shares.

2 Collecting or compromising indebtedness to the
corporation.

3. Paying dissenting shareholders entitled to pay-
ment for their shares under the provisions of this
chapter.

4. Effecting, subject to the other provisions of this
chapter, the retirement of its redeemable shares by
redemption or by purchase at not to exceed the re-
demption price.

No purchase of or payment for its own shares shall
be made at a time when the corporation is insolvent
or when such purchase or payment would make it
insolvent.

(C62, 66, 71, 73, 75, 7T, 79, 81, §496A 5)

49646 Defense of ultra vires.




NaTiIoONAL UNION
FIRE INSURANCE COMPANY
OF PITTSBURGH PA

ACARTAL STOCK COMPANY
ADMINISTRATIVE QFFICE
70 PINE STREET NEW YOAK N Y 10270
THIS IS A CLAIMS MADE POLICY
PLEASE READ CAREFULLY

NOTICE. THE LIMIT OF LIABILITY AVAILABLE TO PAY JUDGEMENTS OR SETTLEMENTS
SHALL BE REDUCED 8Y AMOUNTS INCURRED FOA LEGAL DEFENSE FURTHER NOTE
THAT AMOUNTS INCURRED FOR LEGAL DEFENSE SHALL 8E APPLIED AGAINST THE RE
TENTION AMOUNT 1

ITEM 1 NAMED INSURED

MAILING ADORESS

ITEM 2 POLICY PERIOD From
$12 00 Noon Standarg Time

ITEM 3 LIMIT QF LIABILITY 5 % Jch pal ey p230 400 th s shall B2 the comb e iom ot
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ITEM B THI5 POLICY DOES NOQT PROVIDE COVERAGE FOR THE FOLLOWING OFFICER POSITIONS
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in connideration of The premiums and statemants made to the Insurer by apphcat on acopy of wh ch 5 attached
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the compteted and signed application constitute the contract and the Nationgl Usion F re Insurance Company
af Pittsbusgh Pa  here n called the Inturer’ agrees as tollows
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COMPANY REIMBURSEMENT

1 INSURING CLAUSE

Thes policy shalt subject to its terms, conditons and hmitat:ons as nerenafter provided pay on behall of the
Company named in ltem 1 of the Deciarations toss (as heremafter defined) ansing from any claim or claims which
are first made dunng the policy peried against each and avery person j0intly of severally, who was Of NOW s Of may
hereattar ba a Director or Otficer (as herain defined) of the Company. by reason of any Wrongful Act (as heremnatter
defined) in theer respective capacities as Directars or Oilicers of the Company but Gnly when the Directoss or
Officers shail have besn entitied to indemndhicaton by the Company for damageas judgmants. safllaments costs,
charges ar expensas wicurred 1IN COANGCUION with the dafense of any action. swuit or proceeding or any appeal
therefrom to which the Directors or Officars may be a panty or with which thay may be threatenad pursuanito law.
COMMON Or statutory, or the Charter or By-Laws of the Company duly effective under such law whech determinas
and desfines such rights of indemnity This policy shall automatically cover any Subsidiary Company, acquired or
created after the inception of this policy, subject to written notice baing given to tha Insurer as soon as practicable
and payrment of any additional pramium required

2  DEFINITIONS
(a) The term Director or Officer shalf maan

(i)  Any duiy elected Director or duly elected or appointed Officer of the Campany named 1n ltem 1 of the
Declarations. axcapt as noted under ltam 6 of the policy Declarations Coverage will aulematcally apply
to all newly created Directors an¢ Officars after the inception date of this polcy subject to

a) Written notice of afl such changes (0 the Insurer within thirty (30) days after each anniversary date
or the termunation date and

b) payment of any additional premium required

{b) Theterm  Policy Year shall mean & period of one year commencing each year on the day and hour first named
n item 2 of the Declarations or if the ume between the eflective date or anniversary and termination of the
policy is less than one year then such lesser penod

() Thetsrem Loss shall mean any amount the Compeny shall ba required or pearmittad by law to pay to a Director
or Officer &s indemmity for a claem or claims aga:nst Nim arsing out of those matiars set forth In the Insuring
Clause gsbove whather actual or asserted and subjact to the apphicable hrmits and conditions of this pohcy. shall
inciuca damages, judgments, sattlemants costs. charges and expenses {excluding salanaes of Officers or
employees of the Campany} incurred i the defensa of actions suits or proceedings. and appeais theretrom for
which payment by the Company may be required or permitted according 1o applcable faw common or
statutory, or under pravisions of the Campany's Charter or By-Laws effective pursuant to such law provided
dlways that such sutject of loas shall not nciude hines or penaities imposad by law or other marters which may
be deemed uninsurable under the law pursuan? to which trus peiicy shall ba conatrued

{d) The term 'Wrongful Act shall mean any breach of duty naglect error. misstatement, misieading statement,
omission or other act done or wrongfully attempted by the Directars or Officers or any of the toregoing 3o
allaged by any clamant of any matter ciamed against them solely by reason of thetr basng such Cirectors ar
Officers

(8) The term “Subsidiery Company’ shal! mean a Company of which the named Insursd as described in ftarmm 1 of
tha Declarstions owns more than 50% of the voting stock

3  EXTENSIOMS

Subject otherwiss to tha terms hereo!f, this policy shall cover the Company tor [9ss ansing from any claims made
AgaIrist the sstatas, hers. legal reprasantstives or assigns of deceassd Directors or Officers who were Dweclors of
Officers at (he time the acts upon which such clmims were based were committad, and the legal reprosantativas of
assigns of Directors or Officers in tha event of their incompetency Insoivancy or bankruptcy

4  EXCLUSIONS

The insurer shail not be liable (0 make any payment for 1082 1IN CONNGCHON with ANy Claim made againstthe Directors

or Officars:

(e} which at the ime of happening of such {oss. 1% insured by any oiher axisting valid palicy or policies undar
whuch paymant of the loas 18 ectually made. except in respect of any axcess beyond the amount or amounts of
payments under such othdr policy or policias:

(b} tor which the Directors or Officars am antitied to indemaity under aay policy or policies in farce prewcus
herato

Page 1
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5 LIMIT AND RETENTION

va)

{b}

c)

()

The Insurer shalk be hable [0 o1y 35% 2f Inss ecess 3 the 1mount stated n (g) below up to the amount
hereatter stated H bewng warranied that the remaining 3% of each and every loss shait pe carned by (he
Company at its own nsk and umnsurad

Subsect to the foregoing. the Insurers habiity lor any claim or claims made against it shall {except tar any
addibonal amounts payable by virtue of Clause 6) be the amount stated =1 Item 3 of the Declarations which
shal be the maximum liabihty of the Insurer in (2} each policy year and in {B) tha discovery period.f the nghtis
exercised by the Compaay in accordance with Clause B{a) and not the maximu  aggregate so payable with
respect to the policy pernod and discovery perod

This policy 1s only 1o pay the excess over the retention amount shown in Hem 4 of the Declarations tn respect of
each and every loss hereunder. including costs charges and expenses as described in Clause 6 and such
retention amouniss to be borne by the Company and 15 not 1o be insured Losses ansing cut of the same act or
interrelated acts of one or more of the Thirectors or Oticers shall be considered a singie 1oss and only one
retention amount shall be deducted from the aggregate amount of such losses

The foregamg pravisions shall apply ta thes policy ang the Directors and Ctficers Lrability Policy attached
hereto as though they constitute 2 singie palicy and the lnsurers maximum hatility under both pohcies
together shail not exceed the lamuls and retention set outin Paragraphs 5ta) 5{b} and 5{c) above

6 COSTS CHARGES AND EXPENSES AND DEFENSE

{a)

{6}

(c)

No costs. charges and expenses shail be tncurred without the Insurers consent which shall not be
unreasonably withheld: however in the event of such consent being gwan. thay wilt pay, subject 1o the
provisions of Clause 3{c) 95% of ail such costs charges and expenses subject nevertheless tc the following
condiions

{i) 1f a paymeant not i axcess of the hmit of katiity has 1 be made 1o dispose of 2 claim costs. charges and
expanses shall bs payabte in addition to the limit of liabrlity otherwise apphicatla under this polcy

{n) I the claim s successfully resisted by the Directors or Officers costs charges and expanses shali be
payatile up 1o but not exceeding the hmst of hatuhty under thus pohcy

{(1i1) If 2 payment has to be made 10 dispose of a claim in excess oOf the Lt of fiabrkity under this policy the
Insurers tiabdity to pay costs, charges and axpanses in connechon thergwith shalf ba hmied (¢ such
prapertion of the said costs. charges and expenses as the hmit of hability harein bears 1o the amount pad
10 cisposa of tha clasm but the Insurec's labdity as aforesaid to pay Costs, charges and expensés shati be
in additton 10 the lirmt of hability otherwisg applicable undas this policy

The Diractors and Officars shall not bae required 1o contast any legal proceedings uniess counsel {10 be
mutuaily agreed upon by the Directors and Officars and the Insurer) shalt adwise that such ctaim should be
contasted by the Directors and Officers and the Directers and Officers consant therto. such consent not 16 be
unreasonably withhaid. .In the event of the Diractors and Cfficers berng 30 required o contest legal
proceedings the insurer, subject 10 the provisions of Clause 5{c} and notwithstanding the provisions ot
Paragraph (a} of this Clause 6. wil pay 35% of all cO3ts. charges and expenses in conneclion therawith 1n
addition 10 tha limuit of iabidity otherwiss roplicable under ths policy

The words ‘costs charges and expenses” as used in this Clauss 6 shall inctude the cost of any appeal
attachmant or sitmitac bonds

7 LOES PROYISIONS

(a}

{b}

{c)

LEE RN ]

The time whan 8 toss shail be incurmed within the mesaning of this palicy shalt be the date on which the
Company shall give written notice 10 the Insurer a3 harenafter provided

The Company shail as a condition pracedent to its nght ta be indemaified under this poiicy give to the Insurer
notica &8 00N 88 practicabie in writing of &ny claums made upon the Directors or Officers

i during the policy period or during the discovery perncd if the righl 13 exerCised by the Company
accordance wath Clause B{a)

{iY  the Company shall receive writtan or orai notice from any third party that it 13 the intention of such thirt
party to hoid the Directom or Officers responsidie for the resuits of any specified wrongful Act by the
Directorns or Officers whiie acung in the capacities aforamentioned: of

{ii} The Company shail become awars of any oCcurrence which may subsequently give rise to a claim being
made againat tha Directors or Oficers in respact of any such Wrongtul Act;

g T
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ang shali in either case. dunng such penod give writlen notice 10 the Insurar of the receipt o such antien or
aral natice under (1Y abave or of such ocCurreace under (1) above then any claim which may subsequently be
mada against the Directors or Oficers ansing out of such Wronglul Act shall for the purpose of thes policy be
treated as a clainr madge dunng the currency hereol

{d) Notce hereunder shall be given 10 the Insurer TG Pine Street New York N Y 10270

(e) The Company shall give the Insurer such informaton and cooperation as il may reasonably require and as
shalf be i the Companys power

8 GENERAL CONDITIONS
{a} Oiscovery Clause

if the Insurer shall cancel or refuse to renew this pohcy the Company shatl have the right upon payment of the
additional premium of 25% of the three-year premium hereunder td an extension of the cover granted by this
pelicy in respect of any ctaim or claims which are made against the Dhrectars or Offecers duning the pertod of
twelve calendar months after the date of such cancellation or non-renewal but anly m respect of any Wronglui
Act committed betore the date of such canceliation or non-renewal This night shall terminate however unless
written notice of such electon together with the addmonal premium (s received by the Insurer wethun ten (10}
days after the effective date of cancellation or non-renewal This Clause and the rnights contained herenn shall
not apply to any cancellauon resutting from non-payment of premium

{b} Cancetlation Clause

Notwithstanding anything contamed n this pohcy to the contrary this policy may be canceliea by the
Company at any Wme by wntten notice or by surrender of this policy This policy may alse be cancelled by ar on
behalf of the Insurer by delivering o the Company or by maiting to the Company, by reqistered certthed or
other first class mait. at the Company s address as shown in (tem t of the Declarations, written notice stating
when, not less than therty (30) days thereafter the cancellation shall be effective. The maifing of such notice as
aforesard shall be sufficient proot of notice and thes poticy shall tarminate atthe date and hour specified insuch
notica

if this policy shall be canceiled by the Company the insurer shall retain the customary short rate proporticn ol
the pramium hareon

H thus policy shail be cancelied by or on behalif of the Insurer the Insurer shall retain the pro rata proporiion of
the premiym hareon

Payment or lender of any unearned premium oy the Insurer shall not be a condition precedent to the
effectivengss of cancellation but such payment shal§ be made as sbon as practicabie

If the pearod of imiation relating to the giving of notice 13 prohibited or made void by any law controlling the
construction thereoaf. such period shail ba deemead to be amended 54 as o be equal 10 the mimimum penod of
fimitation permittad by such law

3 SUBROGATION

In the avent of any payment under this policy, the insurer shall be subrogated 1o tha axtant of such paymentio all the
Company s rights of racovery therefor, and tha Company shali execute alt papers required and shall do everyihing
that may be necessary to secure such nghts including the execution ¢f such documenits necessary 1o enabte the
Insurer atfectively 10 bring suit in the nama of the Company

10 NOTICE

By acceptance of this palicy, the Company named in Item 1.6 tha Declarations agrees to act on benalf of all lnsureds
with respect to the giving and receiving of notice of claim or canceliation the paymentof premiums and the receving
of any return premiums that may becoms dua under this pohicy

IN WITNESS WHEREOF, the INSURER has causad this policy 10 be wgned by its President and a Secretary ind
countersigned on the Daclarations page by a duly authorized agent of the Insurer

Secretary | Presidant

e (W0} Eaga 3
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DIRECTORS & OFFICER LIABILITY

1 INSURING CLAUSE

This policy shall subject to its terms conditions and himitations as hereinafter prowided pay on behalf of each ang
avery person who was Or now is Of may heredtler be a Director or Officer of the Company named in ftem 1 of the
Dectarations (who are herewnalter individualty or collectively sometwnes called the “Insureds’) agamst 1oss a5
hereinalter defined) ansing from any claim or claims which are first made against the Insureds jointly or severally
during the policy period by reason of any Wrongtut Act (as hereinalter defined) in ther respective capacities as
Directors or Otfficers This policy shall automatically covar Directors and Officers of any Subsiciary Company
acquired or created after the inception of this policy. subject to wnitten notice being given 10 the Insurer as sGan 4%
practicable and payment of any additional premium required

2 DEFIMITIONS
{a} The term DQirectpr or Otficer shall mean:

{1) Any duly elacted Dwector or duly elected or apponied Othicer of the Company named in ltem 1 of the
Declarations except as noted under Item & of the Declarations Coverage will automatically apply to ar
newly ¢created Directors and Officers after the inception date of this policy subject to

a)  Written notice of all such changes to the Insurer within tharty (30) days after each anruversary date
or tha tarmination cate and

b) payment of any additional premium required

{b} Thaterm Policy Year shail mean a panod of one year commencing each year on the day and hour firstname -
in ham 2 of the Declaratons or 1f the hme betwean the effective date or anniversary and termination of 1n:
policy 3 less than one year then such iesser penod

{c) Theterm Loss shall mean any amoun! whech the Insureds are legally obtigated to pay 'or a clawm or claims
made agams! them for Wronglul ACta and shalt include damages judgments settlements costs chargesan”
expansas (excluding salanes of ctficers or employees of the Company) incurred in the defense of actions sunts
or praceedings and appeais therefrom provided always that such subject of loss shall not inciude hres or
penalt:es imposed by law or ather matters which may be deemed uminsurable under the law pursuant to whicr:
th:s pohicy shall be construed

{d} The term Wrongful Act shafl mesan any breach of duly neglect error misatatement misleading statement
cmission or othar act done or wrongfully attempted by the insureds or any of the foregoing sa alleged by any
claimant of any matter claimed against tham salaly by reason of thew being such Dweciors of Offcers of the
Company named in ltem 1 of the Declarations

(8) Thetarm ' Submidiary Company shall mean a Company of which the named Insured as described i ltem 10
tha Deciarations owns more than 50% of the voling stock
3 EXTENSIONS )
Subject otherwise to the terms harao! this pohcy shall cover loss ansing from any clavms made against the estates
heirs legal represantatives Or asaigns of decsased insureds who ware Directors or Officers of the Company namec
in tarn 1 ot the Declarattons at the time the acts upon which such claims were basad weare committed and the lega
rapresentatives or assigna of Directors or Officers in the event of therr incompetency maglvency or bankcuplcy
4 EXCLUSIONS
The !naurer shall not be liable to make any paymant in connection with any ctaim made against the Insurecs
{a} lor hbel or slandar;

{b} based upon or slitributlable 1o thair gaining in fact of any personal profit or advantage to which thay were no
lagally antithed;

T gt L
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c)

(d}

(e}

43
(g)

(n)
(1}

lor the felurl Oy (Ne NaL U3y gy feliie efdl 0N pd g 1D 1N 1IN Sufeds & INOUL N Drevious dppfavd X (Ne
slockholgers of the Company named 1n ttem § of the Declarations which paymen: without such previous
approval shall be heid by the Courts to nave been ilegal

for am accounting of profits 1n lact made from the purchase or sale by the Insureds of secunties of the Company
namad in itam 1 of the Declarations withan tha maaning of Section 16 (b} of the Secunties Exchange Actof 1934
and amendmaents thereto or similar provisions of any atate slalutory law;

brought about or contributed 1o by tha dishonasty of the Insurads; howavar notwithstanding the lgregoing the
Insureds shait be protected under 1he {erms of this poliCy as to any claims upon which suit may be Brought
against them by reason of any alieged drishonasty on the pan of the Insureds unless a jJudgment or other final
adjudication thareso! adverse 1o the Insurads shall estabhsh that acts of active and deiiberate dishonesty
commetiad by the Insureds with aciual dishonest purpose and intent were mataenal to the cause of actan sc
ad|judicated

based on or attributabie to any faliure or omission on the pan of tha Insureds to effect and maintan insurance:

which at the time of happening of such toss 13 insured Dy any other existing valid pohcy Or pohcies under
which payment of the 103413 actually made exceplin respect of any extess beyond the amount or amounts ol
paymants under such other policy or policias

for which the nsureds are entitied to indamnuity under any policy or policies in farce previous herelo

for which the insured shall be indemn:tied by the Company named i ftem t of the Dectarations lor damages.
udgmants sefttements Costs charges or @xpensas incurred I CoNNechon with the defense of any acton sust
of proceeding and appeal therefrom 10 which the Diractors or Officers may be a party or with which they may
ba threatened pursdant (o the law, commaon of statulory or the Charter or By-Laws of the Company named in
ltgrm 1 of the Deciarations duiy effective under law which determines and defines such rnghts of indemnity

NOTE  The Wrongful Act of any Director or Officer shall not be imputed 1o any other Birector or Ofticer for
the purpose of determining the apphcability of tha Exclusions anumaerated 1n this Clause 4

5  LIMIT AND RETENTION

(a}

(&}

]

()

The Insurer shall ba hable 1o pay 95% of loss axcess of the amount stated 1n (¢) below up to the amounts
haremnafter stated it being warranted that tha remaining 5% of sach and every 10ss shall be carmed by the
insureds at their own sk and yninsurad

Subject 1o the foregoing, the Insurers liability for any ciaim or claims made against it shall {except for any
additonal amount payabte by virtue of Clauss 6} be the amount stated in [tem 3 6t the Declaranons which shall
be the maxmum hahidity of the Insurer in {a) each policy year and in {b) tha discovery paeriod if the nghts
exarcisad by the Insureds in accordance with Clause 8{a) and not the maximum aggregate so payable with
raspect to the policy period and the discovery period

This pohcy s only 10 pay the excess over the retenbon amount stated in Hem 4 of the Ceclarationsin respect of
each and every [o33 hereunder inciuding costs charges and expensas as descnbed in Clausa b The retenthon
amount stated in item 4 of the Declarations is to be borne by the Insureds and 13 nat 10 ba insured Losses
ansing out of the same act or interreiated acts of one or more of the insureds shall ba consdared a single loss
and only one retenticn amount shali be daductsd from the aggregated amount of such lossas In such cases
the retention shali be pro rated among the Insureds in prop'ornon 1a their raspective 103sas

The toregaing provisions shatl apply to this pohicy and the Company Reimbursament policy aitached hereto,
as though they conatitute a single policy and the tnsurar's maximum liabiity under both pelicies tagether shall
not excead the imits and ratention sat out in Paragraphs 5(a) S{H) and 5{c) above

6 CO3T3 CHARGES AND EXPENSES AND DEFENSE

{a)

39 {1/m)

No costs, charges and expensass shall be incurred without the insurers consent which shail not be
unreasonably withneld however (n tha evert of 3uch Consent being Qiven. thay will pay, subject 10 the
provisions of Clause 5(c) 95% of all such costs charges and expenses; subjact nevertheiess to the following
conditiona:
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{c)

(iy H a paymeot notin excess of the hmil of hability bas 1o be made to dispose of 2 ctaim costs charges and
axpensas shall be payable in additicn ta the imit of labily otherwise apphicable under this poiicy

(it} If the claim 13 successiully resisted by the Insureds costs charges and expeases stall be payable up 10
but not exceeding the limit of hability under this poticy

(Hi) If a payment has to be made to dispose of a clarm in excess of the limit of habifity under this policy the
Ingurers hability 1o pay costs charges and axpensas in connechion therewsth shal! be limited to such
proportion of the said Costs. chasges ang axpensas as the himid of kabihity herein bears to the amount paid
10 disposa of the claim ut the Insurer's lialulity as aforesaid to pay costs charges and expenses shall be
i addinon (o the limit of habilty ctherwise applicable under this policy

The Insureds shall not be required to contast any legal proceedings unless counsel {to be mutually agreed
upon by the insureds and the Insurer) shati advise that such claim should be contested by the Insureds and the
Insurers consent therato such consent not to be unreasonably withheld in the event of the Insureds being so
required to contest legal proceedings the Insurer subject to the praovisions of Clause 5(c) and notwithstanding
the provigions of Paragraph {a} of thus Clause 6 will pay 95% of all costs charges and expenses in connection
therawith in addition 1o the Irmat of diabuity otherwisa applicable under this palicy

The words costs charges and expenses shall include the cost of any appeal attachment or simidar bend

7 LOS3 PROVISIONS

(a)

{b)

(c}

()
(o}

The ume whan a loss sball ba incurred within the meaning of this policy shall be the date on which the
Company named 10 item 1 of the Declarations of the Insureds shalf give wntlen notice 10 the Insurer as
herernatiar provided

Tha Company named in ltem 1 of the Declarations or tha insureds shail as a condition precedent o the
Insured’s nght 1o be indemnifiad under this policy give to the insurer notice as soon as practicabie in writing of
any claims made upen the Insureds

!t durning the policy penod or during the discovery psriod if the nght is axercised by the tnsured in accordance
with Clause 8(a)

{i)  tha Company named in ftem 1 of the Duclarations or the insureds shall receive written or oral notice from
any third party that it is the intent:on of such third party to hold the Insureds rasponsible for the results of
any specified Wrongful Act by the insureds whiis acting in the capacitias aloremeantioned: or

(i) The Company named in ttem 1 of tha Declarations or the Insureds shall become aware of any occurrence
which may subsequently give rise to a claim being made against the Insureds in respect of any such
Wrongful Act;

and shail in eithar case during such pericd give written notice ta the insurer of tha receipt of such written or
oral notice under (i) above or such occurrence under {ii) abave. then any claim which may subsequently be
mads aganst the Insurecs arising out of such Wrongful Act shalt for the purposs of this paiicy ba lreated as a
ctaim made dunng the currency hereof

Notice hereunder shal! be given to ihe Insurer 70 Pine Streat Neaw York N Y 10270

The Insureds shail give the Insurer such Information and cooparation as it may reasonably requirs and as shail
be in the Insureds povwer

8 GENERAL CONDITIONS

(a)

418 {100

Discovery Clause

if the insurer shalf cancel or refuse to renew this policy the Insuneds shall have the right upon payment of the
additional premium of 25% of the three-yeds premium hersunder to an extension of the cover granted by this
policy in reapect of a claim or claims which are made against the insureds during the period of twelve catendar
moentha after the date of such cancailation or nen-renewal. but onty in respect of any Wrongful Act commiited
before the date of such canceltation or non-renawal Thia right shail terminate howsver uniess written notice of
such slection togather with the additional premium is received by the insurer within ten (10) days after the
aftective date of cancediation or non-renewai This Clause and the rights contained harein shalt not apply to any
cancallation resuling from non-payment of premium
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(o)

Cancellation Clause

Notwithsianding anything contained 1n this pohcy 10 the contrary tus policy may be cangelied by the
Campany named in tem 1 of the Declarations or the insureds at any trme by wrilten notice or by surrender of
thus pohicy

This poiicy may als0 be cancelied by or an behail of the Insurer by delivanng te the Company named in llem 1
of the Deciarations or by maihing 10 the Company namad i item 1 of tha Declarations. by requslarag certihed
ar othar hrst class mail al ity maihng address as shown in Htem 1 of tha Declarations wnittan notica stating
whan, not leas than thirty (30) days thereaftar the cancellation shall be elfective The mailing of such notice as
aforesaid shall be sutficiant proof of notice and thus pohicy shaliterrminate at the ¢ate and hour specifted in such
notice

It thus policy shail be cancelflted by the Company named n ltem 1 ol the Declarations or the insureds the Insurer
shall retan the cusiomary short rate proportien of the premium heraon

If this policy shalt be cancelied by tha Insurer the insurer shall retan the pro rata proporton of tha pramsum
harecn ’

Payment or tender of any unearned premium by the fnsurer shail not be a condiion precedant tg the
effectvanass of canceilation but such payment shall be made as s00n as practicable

If the pariod of imrations relating 10 the giving of notica 1 promibited or made void by any law contrailing the
construction thereol, such perniad shall be deemed to be amended so as to be aqual 10 the mimmum per«od of
limuation permutted by such law

2 SUBROGATION

In the evant of any payment under this poticy the Insurer shail be subrogated 1o the extent of such paymaent 1o alf the
insureds nghts of recavery therefor and the Insureds shall executs all papers requirad and shalf do everything that
may be necessary 1o secure such nghts inciuding ihe execulion of such documents necessary 1o anaota the Insurer
affectively to bnng suit it the name of the insureds

10 NOTICE

‘By accaptance of this policy tha Company named in item 1 of the Declarstions agrews to act o benalf of all Insureds
with respect ta the giving and recenving of notice of claim or cancailation the payment of premiums and Lhe receiving
of any return pramiums that may become due undas this policy

IN WITNESS WHEREQF, the INSURER has caused this policy 1o be signed by its President and a Secretary and
countersigned on the Declarations page by a duly authorized agent of the Insurer

Lot SRR ]

A & S _

Presicent
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MGIC MGIC Indemnity Corporation

a subsidiary of

New York, New York MGIC Investment Corporation

In consideration of the payment of the premium and in reliance upon all statements made and information furnished to MGIC
Indemnity Corporation (a stock insurance company, hereinafter cailed the Insurer} including the statements made in the Proposal
Form and subject to all of the terms, conditions, and fimitations of this policy, the Insurer agrees:

{a} With the Directors and Officers of the Bank that if, dur-
ing the policy period, any claim or claims are made against
the Directors and Officers, individually or collectively, for a
Wrongful Act, the insurer will pay, in accordance with the
terms of this policy, on behalf of the Directors and Officers
or any of them, their heirs, legal representatives or assigns
all Loss which the Directors and Officers or any of them
shall become legaily obligated 1o pay.

{b} With the Bank that if, during the policy period, any
claim or claims are made against the Directors and Officers,
individually or collectively, for a Wrongful Act, the insurer
will pay, in accordance with the terms of this policy, on
behalf of the Bank, ail Loss for which the Bank is required
to indemnify or for which the Bank has, to the extent
permitted by law, indemnified the Directors and Officers.

. DEFINITIONS
{a) The term *“Bank” shall mean the Bank named in ltem
1 of the Declarations and any Subsidiary as defined in
Clause 1{f).

{b) The term *Directors and Officers™ shall mean all per-
sons who were, now are, or shall be Directors of the Bank
including officer positions held by such Directors and those
persons who were Officers of the Bank at any time during
the policy period of any directors’ and officers’ insurance
policy written by the Insurer on the Bank.

{c} The term “Policy Year” shall mean the period of one
year following the effective date and heur of this policy or
any anniversary thereof; or if the time between the effec-
tive date or any anniversary and the termination of the
policy is less than one year, such lesser period.

(d) The term *Loss” shall mean any amount which the
Directors and Officers are legally obligated to pay or for
which the Bank is required to indemnify the Directors or
Officers, or for which the Bank has, to the extent permitted
by law, indemnified the Directors and Officers, for a claim
or claims made against the Directors and Officers for
Wrongful Acts and shall include but not be {imited to
damages, judgments, settiements, costs {exclusive of salaries
of officers or employees), and defense of legal actions,
claims or proceedings and appeals therefrom and cost of
attachment or similar bonds; provided however, such Loss
shall not include fines or penalties imposed by law or mat-
ters which may be deemed uninsurable under the taw pur-
_suan ishuihispolicy sha! be construed.

or collectively, or any matter claimed against them solely
by reason of their being Directors or Officers of the Bank,
{f) The term “Subsidiary™ shall mean any company which,
at the inception date of this policy, is named in the Proposal
Form and in which more than fifty percent (50%) of the
voting stock is owned by the Bank named in Item T of the
Declarations, either directly or through one or more of its
Subsidiaries. In the event of sale or dissolution of any Sub-
sidiary after the inception date of this policy, the policy
period with respect to such Subsidiary shall terminate as of
the effective date of such sale or dissolution. in the event of
the creation of any subsidiary after the inccption date of
this policy, such newly created subsidiary shall be deemed
to be a Subsidiary hereunder upon written notice thereof
being given to the lnsurer and the Insurer agreeing so to
extend coverage subject to receipt of such information as
the Insurer may request and payment of any additional
premium required,

. EXTENSIONS

(a) Coverage Clause - This policy shall cover Loss in res
pect of any Wrongful Act committed prior to the termina-
tion of this policy arising from any claim made (i) within
the policy period or (ii) within the discovery period if the
right is exercised by the Bank in accordance with Clause
2(b). For purposes of this Clause 2(a), any claim made
subsequent 1o the policy period as to which notice was
given to the Insurer within the policy period as provided
in Clause 6{a), or 6(b), shall be treated as a claim made
during the policy period.

{b) Discovery Clause - if the Insurer shall cancel or refuse
to renew this policy, the Bank shall have the right, upon
payment of seventy-five percent {75%)} of thé annual pre-
mium or twenty-five percent {25%) of the three year pre-
paid premium set forth in ltem S of the Declarations, to an
extension of the coverage granted by this policy with res-
pect to any ¢laim or claims which shall be made against
the Directors or Officers during the period of twelve calen-
dar months after the date of such cancellation or refusal to
renew, but only with respect to any Wrongful Act commit-
ted before the date of such cancellation or non-renewal.
A written request for this extension, together with pay-
ment of the appropriate premium, must be made within
ten {10} days after the effective date of cancellation of
non-renewal of the policy.

454267

{a) Except for Loss for which the Bank is required to
indemnify the Directors or Officers, or for which the Bank
has to the extent permitted by law, indemnified the

. EXCLUSIONS



Directors or Officers, the Insurer shall not be liable to make
any payment for Loss in connection with any claim made
against the Directors or Officers:
(1) for libel or slander;
(2) based upon or attributable to their gaining in fact
of any personal profit or advantage to which they were
not legally entitled;
(3} for return by the Directors or Officers of any
remuneration paid to the Directors or Officers without
the previous approval of the governing bodies of the
Bank, which payment, without such previous approval,
shall be held by the Courts to be in violation of law;
{4) for an accounting of profits in fact made from the
purchase and sale or sale and purchase by the Directors
or Officers of securities of the Bank within the meaning
of Section 16{(b) of the Securities Exchange Act of
1934 and amendments thereto or similar provisions of
any state statutory law or common Jaw;
(5) brought about or contributed to by the dishonesty
of the Directors or Officers. However, notwithstanding
the foregoing, the Directors or Officers shall be pro-
tected under the terms of this policy as to any claims
upon which suit may be brought against them, by
reason of any alleged dishonesty on the part of the
Directors or Officers, unless 2 judgment or other final
adjudication thereof adverse to the Directors or Offi-
cers shall establish that acis of active and deliberate
dishonesty committed by the Directors or Officers
with actual dishonest purpose and intent were material
to the cause of action so adjudicated.
{b) The Insurer shall not be liable to make any payment
for Loss in connection with any claim made against the
Directors or Officers:
{1) which is insured by another valid policy or policies
except with respect to any excess beyond the amount
or amounts of coverage under such other policy or
policies;
(2) for which the Directors and Officers are entitled to
indemnity under any policy or policies in force previous
hereto;
(3) for bodily injury, sickness, disease, or death of any
person, or for damage to or destruction of any tangible
property including loss of use thereof.
NOTE: The Wrongful Act of any Direcior or Officer shall
not be imputed to any other Directors or Officers for the
purpose of determining the z2pplicability of the Exclusions
enumerated in this Clause 3;

. LIMITS OF LIABILITY

{a) The lnsurer sha!l be liable to pay one hundred percent
{100%) of any Loss (including costs, charges and expenses
as referred to in Clause 5) in excess of the retention amount
shown under Item 4 of the Declarations up to the Limit
of Liability stated in Clause 4{b} below. One retention
amount shall apply to each and every Loss.

(b) The Limit of Liability shall be the amount stated in
1tem 3 of the Declarations, which amount shall be the max-
imum aggregate liability of the Insurer with respect to
claims made in (i) each policy year and in {ii} the discovery
period if the right is exercised by the Bank in accordance
with Clause 2(b), and not the maximum aggregate o pay-
able with resnect 1o the policy period and the discovery

.99 .

period. FRor purposes of this Clause 4(b}, a claim shall be
deerned to be made at the date that notice is given to the
insurer pursuant to Clause 6{a) or 6(b), or at the date the
claim is made against the Directors and Officers, which-
ever shalf occur first,

(¢} Claims based on or arising out of the same act, inter-
related acts, or one or more series of similar acts, of one or
more of the Directors or Officers shall be considered a
single Loss and the Insurer's tiability shail be limited to the
limit stated in Clause 4{b). In the event that more than
one Director or Officer is included in the same Loss, the
total amount of such Loss and the retention shall be pro-
rated among the Directors and Officers in proportion to
their respective losses unless otherwise mutually agreed
upon by the Directors and Officers and the Insurer.

. COSTS, CHARGES AND EXPENSES

{a) No costs, charges and expenses shall be incurred or
settlements made without the Insurer’s consent which
consent sha!l not be unreasonably withheld; however, in the
event such consent is given, the Insurer shall pay, subject to
the provisions of Clause 4, such costs, settlements, charges
and expenses. )

(b) The Directors and Officers shall not be required to
contest any legal proceedings unless counsel {to be mu-
twally agreed upon by the Directors or Officers and the In-
surer) shall advise that such claim should be contested by
the Directors or Officers.

{c) The Insurer may at its option and upon request, ad-
vance on behalf of the Directors or Officers, or any of them,
expenses which they have incurred in connection with
claims made against them, prior to disposition of such
ciaims, provided always that in the event it is finally estab-
lished the Insurer has no liability hereunder, such Directors
and Officers agree to repay to the insurer, upon demand, afl
monies advanced by virtue of this provision.

. NOTICE OF CLAIMS

(a) If during the policy period the Bank or the Directors
or Officers shall: (i) receive written or oral notice from any
party that it is the intention of such party to hold the Dir-
ectors and Officers, or any of them, responsible for 2
Wrongful Act; or (ii) become aware of any occurrence
which may subsequently give rise to a claim being made
against the Directors and Officers, or any of them, for a
Wrongful Act; and shall, during such period, give written
notice thereof to the Insurer as soon as practicable and
prior 1o the date of termination of the policy, then any
claim which may subsequently be made against the Dir-
ectors or Officers arising out of such Wrongful Act shall, for
the purpose of this policy, be treated as a claim made
during the policy year in which such notice was given.

(b) The Bank or the Directors or Officers shall, as a con-
dition precedént to their rights under this policy, give to
the Insurer notice in writing as soon as practicable of any
claims made and shall give the Insurer such information and
cooperation as it may reasonably require,

{c) Notice hereunder shall be given to MGIC Indemnity
Corporation, Directors’ and Officers’ Liability Insurance
Division, MGIC Plaza, Milwaukee, Wisconsin 53201.

(d} The Bank and ihe Directors or Officers shall give the
Insurer the right to associate itself in the defense and set-



tiement of any claim that appears reasonably Jikely to in-
volve the Insurer,

{¢} The Bank and the Directors or Officers, following the
furnishing of notice as provided in Clauses 6{a) and 6{b)
shall, as soon as practicable, furnish the Insurer with copies
of reports, investigations, pleadings and all other papers in
connection therewith,

7. GENERAL CONDITIONS

(2) Representations - It is represented that the particulars
and statements contained in the Proposal Form are true and
are the basis of this policy and are to be considered as in-
corporated in and constituting part of this policy. How-
ever, this policy shall not be voided or rescinded and
coverage shall not be excluded as a result of any untrue
statement in the Proposal Form, except as to those persons
making such statement or having knowledge of its untruth,
(b) Cancellation Clause - This policy may be cancelled
by the Bank at any time by written notice or by the sur-
render of this policy.

This policy may also be cancelied by or on behalf of
the Insurer by delivering to the Bank, or by mailing to the
Bank. by certified mail or other first class mail, at the
Bank's address 2s shown in this policy, written notice
stating when, not less than thirty (30) days thereafter, the
cancellation shall be effective. The mailing of such notice
as aforesaid shall be sufficient proof of notice and this
policy shali terminate at the date and hour specified in such
notice.

If this policy shall be cancelled by the Bank, the
Insurer shall retain the customary short rate portion of the
premium. [f this policy shall be cancelled by or on behalf
of the lnsurer, the Insurer shali retzin the pro rafa portion
of the premium. Payment or tender of any unearned
premium by the Insurer shall not be a condition precedent
to the effectiveness of cancellation but such paymeént shall
be made as soon as practicable.

If the lInsurer elects not to renew this policy, the
Insurer shall provide the Bank for itself and as agent for the
Directors and Officers with no less than thirty {30} days
advance notice thereof. [f the period of limitation relating
to the giving of notice is prohibited or made void by any
law controlling the canstruction thereof, such period shal!
be deemed to be amended so 25 to be equal to the mini-
mum period of limitation permitted by such law.

(c) Action Against Insurer Clause - No action shall be

taken against the fnsurer unless, 2s 2 condition precedent
thereto, there shall have been full compliance with all of
the terms of this policy nor until the amount of the Dir-
ectors’ or Officers’ obligation to pay shall have been finally
determined either by judgment against the Directors or
Officers after actual trial, or by written agreement of the
Directors or Officers, the claimant and the Insurer.

Mo person or organization shall have any right under

this policy to join the Insurer as a party to any action
against the Directors or Officers to determine the Directors’
or Officers’ liabiiity, nor shall the Insurer be impleaded by
the Directors or Officers or their legal representative.
Bankruptcy or insolvency of a Director or Officer or of 2
Director’s or Officer’s estate shall not relieve the Insurer of
any of its obligations hereunder.
{d) Merger or Consolidation Clause - If after the effective
date of this policy action is taken which causes the Bank to
become subject to the Federal Bank Merger Act or the
Bank Holding Company Act of 1956 and amendments
thereto, written notice thereof shall be given to the Insurer
as soon as practicable together with such information as
the Insurer may request and the Bank shall pay any adds-
tional premium required if the lInsurer, at its option,
agrees to insure the surviving entity. If the Insurer elects
not to insure the surviving entity and the discovery clause
is exercised by the Bank or the surviving entity, the exten-
sion of coverage shall be fimited to Directors and Officers of
the Bank as it existed prior to such merger or consolidation.
{e) Subrogation - In the event of any payment under this
policy, the insurer shall be subrogated to the extent of
such payment to all the Directors’ or Officers’ or the Bank's
rights of recovery therefor, and the Directors or Officers
or the Bank shall execute all papers reguired and shall do
everything that may be necessary to secure such rights,
inciuding the execution of such documents as may be
necessary to enable the Insurer effectively to bring suit in
the name of the Directors or Officers of the Bank.

. NOTICE

By acceptance of this policy, the Directors and Officers and
the Bank agree that the Bank shall act on behalf of all
Directors or Officers with respect to the giving and re-
ceiving of notice of claim or cancellation, the payment of
premiums and the receiving of any return premiums that
may be due under this policy.

IN WITNESS WHEREOF, the Insurer has caused this policy to be signed by its President and Secretary and countersigned, if
required, on the Declarations Page by a duly authorized agent of the iasurer.
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MGIC Indemaity Corportion
a subsidiary of MCIC Inve stment Corporation i

PO Box 488 Milwaukee Wisconsin 53201
2
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in consideration of the pavment of the premium and in reliance upon all statements made and information fumished to MGIC Indemnity Cor-
poration (a stock insurance company hereinafter called the Insurer} including the statements made in the Proposal Form and subject to all of

the terms conditions and limitations of this pohcy the Insurer agrees:

{a) With the Directors and Officers of the Company that if | during event of sale or dissolution of any Subsidiary after the inception
date of this policy. the policy period with respect to such Sub-
Directors and Ofticers  indondually or collectively for a sidiary shall terminate as of the effective date of such sale or
Wrongful Act the insurer will pay. in accordance with the dissolution In the event of the creation of any subsidiary after
erms of this policy. on behalf of the Directors and Officees or the inception date of this policy, such newly created subsidiary
shall be deemed to be a Subsidiary hereunder upon written
notice thereof being given to the tnsurer and the Insurer agree-
ing so to extend coverage subject to receipt of such information
as the iasurer may request and payment of any additional

the policy period any claim or claims are made against the

y of them their heirs legal representatives or assigns all Loss

hich the Directors and Officers or any of them shall become
legally obligated to pay

(bl With the Company that if during the policy period, any claim

or claims are made against the Directors and Officers in premium reguired
dividually or coltectively, for 1 Wrongful Act the Insurer will
pay in accordance with the terms of this policy on behalf of 2 EXTENSIONS

(a) Coverage Clause — This policy shall caver Loss in respect of
any Wrongful Act committed prior to the termination of this
policy arising from any claim made (i) within the policy period
or {ii} within the discavery period if the right is exercised by the

1 DEFINITIONS Cornpany in accordance with Clause 2(b). For purposes of this

: Clause Xa) any claim made subsequent to the policy period as

hepalicy periad

bsurer within thep
@ a claim

or refuse (o
right. upon pay-

the Company all Loss for which the Company is required to in-
demnify or for which the Company has to the extent permitted
by law indemnified the Directors and Officers

{a} The term Company  shall mean the Company named in ltem 1
of the Declarations and am, Subsidiary as defined in Ciause 1{f)

(B! The term  [hrectors and Otfscers  shall mean alt persons who
were now are of shall be Directors of the Company. mncluding
officer positens held by such Directars and those persons who
were Officers of the Company at any time during the policy
period of any directors and officers insurance policy written by
the Insurer on the Company

(¢ The term  Policy Year shall mean the period of one year
following the effective date and hour of this policy or any an
riversary thereof o0 it the tme between the effective date or
any anniversary and the termination of the palicy s less than
one vear such le<ser period

{d} The term  Loss  shall meaa any amount which the Di

st the Directors or Officers
ar months after the date of

‘ept for Loss {or which the Company s required to indemnify
the Dire-ctars or Miwcers or for which the Company has to the
extent permitted by law indemnified the Directors or Officers
the Insurer shall not be liable to make any payment for Loss in

by v v matters which may e deemed uninsurable und connecnon with any claim made against the Directors or

lavw pursuam 1wl n thes pohicy shall be construed Offwers
[0} The term Wrongful Act shall mean anv actuat or alleced er
rar misstatenyent. aus! ot 4 sfatemant act ar OORSSION oy (11 1o khel o slander

neglect or breach of Juny, by uee Lwecoss ar Officgrs in the
discharve . -thew duties <nlaly in ther canacs. 1 “egieds or (2] based upon or attnibutable to their gaining in fact of any per-

Qfficers o tne €O any nuTertoanty Of Cuo v OF any sonal profit or ady antage to which they were not legally en:

Fate  lamed geains them solely by reason of thes beng titled
Derectors or (ncers of tne Comparny
(1 Fhe term Subsadiary  shall mean any company which at the {3 tor reture by the Dicectors or Officers of any remunera

inception dare of this policy s named in the Proposal Farnt and ton pad 10 the Duectors or Officers without the previous
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{4} for an accounting of profits in fact made irom the purchase
and sale or sale and purchase by the Directors or Officers of
securities of the Company within the meaning of Section
16(b} of the Securities Exchange Act of 1934 and amend-
ments thereto or similar provisions of any state statutory law
or commaon law-

(5) brought about or contributed to by the dishonesty of the
Directors or Officers However notwithstanding the forego-
ing the Directors or Officers shall be protected under the
terms of this policy as to any claims upon which suit may be
brought against them, by reason of any alleged dishonesty
on the part of the Directors or Officers unless a judgment or
other final adjudication thereof adverse to the Directors or
Officers shall establish that acts of active and deliberate
dishonesty committed by the Directors or Officers with ac
tual dishonest purpose and intent were material to the cause
of action so adjudicated

{b) The tnsurer shall not be liable to make any payment for Loss in
connection with any claim made against the Directors or

Officers:

(1) which 1s insured by another valid policy or policies except
with respect to any excess beyond the amount or amounts of
coverage under such other policy or policies;

(2) for which the Directors and Qfficers are entitied to indemni-
ty under any policy or policies in force previous hereto:

{3) for bodily injury sickness. disease. or death of any person or
for damage to or destruction of any tangible property in-
cluding loss of use thereof

NOTE The Wrongful Act of any Director or Officer shail not be

imputed to any other Directors or QOfficers for the purpose of

determining the applicability of the Lxclusions enumerated in

this Clause 3

4 LEMITS OF LIABILITY

(a} The tnsurer shall be liable to pay one hundred percent {100%)
of any Loss {including costs. charges and expenses as referred to
in Clause 5}in excess of the retention amount shown under ttem
4 of the Declarations up to the Limit of Liability stated in Clause
4b) below Qne retention amount shall apply to each and every
Loss

(b) The Limit of Liability shall be the amount stated in 1tem 3 of the
Declarations which amount shall be the maximum aggregate
liability of the Insurer with respect to claims made i (i) each
policy year and in (i} the discovery period if the right i1s exer-
cised by the Company in accordance with Clause 2(b} and not
the maximum agpgregate so payable with respect to the policy
period and the discovery period For purposes of this Clause
b} a clawn shall be deemed to be made at the date that notice
is given to the Insurer pursuant to Clause 6a} or 6{b} or at the
date the claim is made against the Directors and Officers
whichever shall occur first

{¢) Claims based on or arising out of the same act interrelated acts
or one or more series of similar acts of one or more of the
Directors or Officers shall be considered a single Loss and the
insurer's liability shall be limited to the limit of hability stated in
Clause 4b) In the event that mare than one Director or Officer
is included in the same Loss the total amount of such Loss and
the retention shall be prorated amang the Directors and Of
ficers 1 proportion (o their respective losses unless otherwise
mutually agreed upon by the Directors and Officers and the
fnsurer
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(e} 1n the event a single Loss is covered in part under both Insuring
Clauses {a) and (b} the retentions set forth in Item 4 of the
Declarations shall be applied separately to that part of the Loss
covered by each Insuring Clause and the sum of the retentions
so applied shall constitute the retention for each single Loss
provided. howevee the total retention as finally determined
shall in no event exceed the maximum retention applicable to
Company ReimbursementInsuring Clause (b}

5. COSTS, CHARGES AND EXPENSES

{a) No costs. charges and expenses shall be incurred or settlements
made without the Insurer’s consent which consent shall not be
unreasonably withheld; however. in the event such consent is
given. the Insurer shall pay. subject to the provisions of Clause
4 such costs. settlements, charges and expenses

{b) The Directors and Officers shall not be required to contest any
legal proceedings unless counsel {to be mutually agreed upon
by the Directors or Officers and the Insurer) shall advise that
such claim should be contested by the Directors or Officers

{c) The Insurer may at its option and upon request, advance on
behalf of the Directors or QOfficers or any of them .expenses
which they have incurred in connection with claims made
against them prior to disposition of such claims, provided
always that in the event it is {inally established the insurer has
no liability hereunder such Directors and Officers agree to
repay to the Insurer. upon demand all monies advanced by vir-
tue of this provision

6 NOTICE Of CLAIMS

(a) If during the policy period the Company or the Directors or Of
ficers shall (i) receive written or oral notice from any party that
it is the intentian of such party to hold the Directors or Officers.
or any of them. responsible for a Wrongful Act or (i) become
aware of any occurrence which may subsequently give rise to a
claim being made against the Directors and Officers or any of
themn for a Wrongful Act; and shall during such period give
written riotice thereof to the Insurer as soon as practicable and
prior to the date of termination of the policy. then any claim
which may subsequently be made against the Directors or Of-
ficers arising out of such Wrongful Act shall for the purpose of
this policy, be treated as a claim made during the policy year in
which such notice was given

(b) The Company or the Directors or Officers shall as a condition
precedent to their rights under this policy. give to the Insurer
notice in writing as soon as practicable of any claims made and
shall give the Insurer such information and cooperation as i
may reasonably require

{c] Notice hereunder shall be given to MGIC Indemnity Corpora-
tion Directors and Officers’ Liability Insurance Division MGIC
Plaza, Milwaukee Wisconsin 53202

(d} The Company and the Directors or Officers shall gne the [n
surer the right 1o associate itselt in the defense and settlement
of any claim that appears reasonably likely to invaehe the In
surer

{e] The Company and the Directors or Officers following the fur-
nishing of notice as providéd n Clauses 6{a) and &b) shall as
soon as practicable furnish the Insurer with copies of reports
investigations. pleadings and ail other papers in connection
therewith

7. GENERAL CONDITIONS

{a) Representations — 1t s represented that the particulars and
statements contained in the Proposal Form are true and are the
basis of this policv and are to be considered as incorporated in
and constituting part of this policy However this policy shall



not be voided or rescinded and coverage shall not be excluded
as a result of any untrue statement in the Proposal Form, except
as to those persons making such statement or having
knowledge of its untruth

(b) Cancellation Clause — This policy may be cancelled by the

Company at any ume by written notice or by the surrender of
this policy

This policy may also be cancelled by or on behaif of the In-
surer by delivering to the Company. or by mailing to the Com-
pany by certified mail or other first ¢lass mail, at the Company’s
address as shown in this policy written notice stating when, not
less than thirty (30) days thereafter. the cancellation shall be ef-
fective. The mailing of such notice as aforesaid shall be suffi-
cient proof of notice and this policy shall terminate at the date
and hour specified in such notice '

if this policy shall be cancelled by the Company. the lnsurer
shall retain the customary short rate portion of the premium I
this policy shali be cancelled by or on behalf of the Insurer. the
Insurer shall retain thg pro rata portion of the premium. Pay-
ment or tender of any unearned premium by the Insurer shall
not be a condition precedent to the effectiveness of cancefla-
tion but such payment shall be made as soon as practicable

If the Insurer elects not to renew this policy. the Insurer shall
provide the Company for itself and as agent for the Directors
and Officers with no less than thirty (30) days advance notice
thereaf If the period of limitation relating to the giving of
notice is prohibited or made void by any law controlling the
construction thereof, such period shall be deemed to be amend-
ed so as to be equal to the minimum period of limitation per-
mitted by such law

{c} Action Against insurer Clause — No action shall be taken

against the Insurer unless as a condition precedent thereto,
there shall have been full compliance with all of the terms of
this policy nor until the amount of the Directors’ or Officers’
obligation to pay shall have been finally determined either by
judgment against the Directors or Officers after actual trial or
by written agreement of the Directors or Officers the claimant
and the Insurer

No person or organization shall have any right under this
policy to join the Insurer as a party to any action against the
Di-ectors or Officers to determine the Directors’ or Officers’
liability, nor shall the insurer be impleaded by the Directors or
Officers or their legal representative Bankruptcy or insolvency
of a Director or Officer or of a Director’s or Officer's estate
shall not relieve the tnsurer of any of its obligations hereunder.

(d) Merger or Consolidation Clause — In the event the Company
acquires by merger. or consolidates with,or is merged into any
company, after the effective date of this policy. written notice
thereof shall be given to the Insurer as soon as practicable
together with such information as the Insurer may request and
the Company shall pay any additional premium required if the
Insurer. at its option, agrees to insure the surviving entity. If the
Insurer elects not to insure the surviving entity and the
discavery clause is exercised by the Company or the surviving
entity, the extension of coverage shall be limited to Directors
and Officers of the Company as it existed prior to such merger
or consalidation.

{e) Subrogation — In the event of any payment under this policy
the insurer shall be subrogated to the extent of such payment to
all the Directors’ or Officers’ or the Company's rights of
recovery therefor, and the Directors or Officers or the Company
shall execute all papers required and shall do everything that
may be necessary to secure such rights, including the execution
of such documents as may be necessary to enable the Insurer
effectively to bring suit in the name of the Directors or Officers

of the Company

8 NOTICE
By acceptance of this policy. the Directors and Officers and the

Company agree that the Company shall act on behalf of all Direc-
tars or Officers with respect to the giving and receiving of notice of
claim or canceliation the payment of premiums and the receiving
of any return premiums that may be due under this policy

in Witness Whereof. the Insurer has caused this policy to be signed by its President and Secretary and countersigned if required on the

Declarations Page by a duly authorized agent of the tnsurer

MGIC INDEMNITY CORPORATION

webe 7]

President

o, et

Secretary




demnity Carporation
—astdiary of MGIC Investment Corporation M‘ ;l‘

' O Box 488 Milwaukee Wisconsin 531201

Endorsement
#2
Attached to and Formung ttiective Date of Endorsement:
20671 DCO1 - _September 1, 1983

Part of Policy Numbor

In consideration of the premium charged, it 1s hereby understood and agreed that
Exclusion (B) (3) is deleted and replaced by the following:

It is understood and agreed that the Insurer shall not be liable to make any payment
for Loss in connection with any claim made against the Directors or Officers based

upon or attributable to:

bodily {djury, sickness, dlsease, or death of any person or for damage to or
destruction of any tangible property including loss of use thereof,

Nothing heremn contamed shall be held to vary alter waive or extend any of the terms conditions provisions agrec‘m(‘nts:-
ar limitations of the above mentioned Policy other than as above stated

.28 -



Jemnity Corparation MGIC

diary of MGIC tnvestment Corparation
sox 488 Milwaukee Wisconsin 532(1

Endorsement
#3

Attached 1o and Forming Fficctive Date of l~.niior'.(f ent:
20671 DCOL September 1, 1983

Part of Policy Number —

In consideration of the premium charged, it is hereby understood and agreed that

the Insurer shall not be liable to make any payment for loss in connection with
any claim, including but not Timite’ to ny subsequent stockholders derivative
or representative action, made against the Directors or Officers based upon or

attributable to, or arising out of the following:

The litigation as outlined in the 6/30/83 letter from the lawfirm of Ahlers, Cooney
Dorweiler Haynie & Smith to Shull & Co.

Nothing herein contamned shall be held to vary alter, waive or extend any of the terms conditions provisions agreements

of limatations of the above mentioned Policy other than as above stated

.99.



MGIC Indemnily Corparatian )
4 subsidiary ot MCIC Investment Corporation

P O Box 488 Milwaukee, Wisconsin 53201

Fatkure to Maintain Insurance

#4

Attached to and Forming Effective Date of Endorsement:
Part of Policy Number: 20671 DCOL . September 1, 1983 . '

Clause Ya)of the Policy, dealing with Exclusions is hereby amended by the addition of the following paragraph (6) to said:
Clause:

3{a)6) based upon or attributable to any failure or omission on the part of the Directors or Officers to ef-
fect and maintain insurance :

Nothing herein contained shall be held to vary. alter waive or extend any of the terms, conditions, provisions, agreements
or limitations of the above mentioned Policy other than as above stated
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MGIC Indemnity Corporation MGIC

o suhsidiary of MCGIC tnvestrnent Corporation
PO Box 488, Milwaukee, Wisconsin 53201

General Limitation of
Coverage Endorsement

)

Attached to and Forming titectne Date of Fadarsement
Part of Policy Number 20671 DCO1 September 1. 1983

It 15 understood and agreed that the Insurer shall not be tiable to makae any payment for Loss in connection with any claim

made against the Directors or Officers based upon or attributable to:

the selling of franchises and/or any franchising operations, including but not
limited to any subsequent stockholder derivative or representative actions arising

therefrom/

Nathing herein contained shall be held to vary alter. waive or extend any of the terms conditions provistons agreements

< or Iimitations of the above mentioned Policy other than as above stated

-31.



Indemnity Corporation
sidiary of MGIC Investment Corporation IC

Jox 488, Milwaukee, Wisconsin $3201

General Limitation of
Coverage Endorsement

#6

Effective Date of §ndorsement

hed to and Forming :
20671 DCOL September 1, 1981

{ Policy Number:

wderstood and agreed that the tnsurer shall not be lrable to make any payment for Loss in connection with any claim
against the Directors or Officers based upon or attributable to

ecurities Act of 1933, the Securities and Exchange Act of 1934, Rules or
ations of the SEC under either or both Acts, similar laws or regulations of
tate relating to any offering of securicies,

¢ herewn contained shall be held to vary alter waive ar extend any of the terms conditions provisions agreements -
ations of the above mentioned Policy gther than as above stated
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MGIC [ademnity Corporation F |Glc

a subsidiary of MCIC Investment Corporation
PO Box 488 Milwaukee Wisconsin 53201

joint Insured

#8

Effective Date of Endorse;nent:

Attached to and Forming
20671 bCO1 September 1,

Part of Policy Number

it is understood and agreed that Clause 8 of the Policy should be deleted in its entirety and be replaced with the following
language:
“By acceptance of this Policy the Directors and Officers, the Institutions defined in Clause 1(a) of the Policy,
Subsidiaries and Affiliates agreed that the Institution named in Item 1 of the Declarations shall act on behalf of
alt Directors or Officers, the Institutions defined in Clause 1(a) of the Policy, Subsidiaries and Affiliates with

respect to the giving and receiving of notice of claim or cancellation or any other notice required or permitted
hereunder. the payment of premiums and the receiving of any return premiums that may be due under this

Policy ™

Nothing herein contained shall be held to vary, alter, waive or extend any of the terms conditions, provisions. agreements
or limitations of the above mentioned Policy other than as above stated

.33.



MG_IC {ndemnity Corparatiun
& subadiany, ot MGIC Tavestment Carporaton . GI(

PO Box 488 Milwaukee Wisconam 51201

General Policy Modifications

#9

Attached to and farming ! _ tifective Date of Endorsement
Part of Policy Numboe 20671 DCOX - September 1, 1983

In consideration of the promium charged it s uaderstood and agreed

1 Clause bl of the Policy s hereby amended to read as follows.

1{b) The term ~ Directors and Officers™ shall mean all persons who were now are or sha!l be Directors andior Officer:
of the Company

for the purposes of the apphication of the retention. Loss applicable to the Company reimbursement [Insuring Claus-g
(B)] includes Losses for which indemnification by the Company is legally permissible whether or not actua!l indea

nification is granted
3} Clause 1(f) of the Policy is hereby amended to read as follows

The term  Subsiwdiary shall mean

(1) any compdny in which more than fifty percent (50%) of the voting stock s at the inception date of this Policy
owned by the Entity named in ltem 1 of the Declarations either directly or through one or more of its Subsidiaries

and

{2) any Subsidiary existing prior thereto which were covered under amy prior Directors and Officers” Liability tn-
surance Policy written by the tnsurer on the Entity named in ftem 1 of the Declarations

(n the event of sale or dissolution of any Subsichary (as detined abovd) the Policy shall continue to apply to all per-
<ons who were Directors or Ofscers of the Subsidiary with respect to clamis tor Wrongtul Acts prior to the time of sale
or dissolution However 1in the event of sale of a Subsidiary coverage ~hall cease a: of the date of sale for subsequenf

Directors and Qfficers

In the event that a Substdiary shall be created or acquired subsequent to the eitective date of this Policy coverage shat
apply provided that wnitten natce thereot be gneen to the tnsurer within one hundred twenty (120} days of such creation ¢
acquisition and premium adjustment and coverage revision shall be eftected as mav be required by the Insurer

1 Clause 7{A) s deleted and reptaced by the tollowing

7{A} In issuing this Policy the Insurer has relied on the declarations and statements which are contained in the pro-
posal torm (a copy of which s attached hereto} and which are deemed to be wncorporated in this Policy providec
however that except tor matenial tacts or circumstances known to the purson who subscribed the proposal torm an;,
Ansstatement or onission o such proposal forman respect to a specifred Wreongtul Act by a particular Directar or Of-
ticer or his cognirance ot any matter which he has reason to suppose mught attord grounds for a future claim agamns
fumy shall not be imputed to am other Director or Officer tor purposes ot determinng the avalability of coverag

under this Polwy

Nothing herein contamed shall be hodd to vary alter wawve or extend any of the terms conditions provisions agreements

or imiations of the above mentoned Policy other than as above stated

.34 .



MGIC Indemnily Corporation
a subsidiary of MCIC Investment Corporation MGIC
P O Box 488 Milwaukee Wisconsin 53201

Pollution Endorsement

f10

tffective Date of Endorsement:

Attached to and Forming
20671 bCOl1 September 1, 1983

Part of Policy Number:

It is understood and agreed that the Insurer shall not be liable to make any payment for Loss in connection with any claim
made against the Directors or Officers based upon. attributable to, or arising from charges of seepage. pollution or con-
tamination and based upon or attributed to violation or alleged violatian of any federal, state, municipal or other govern-
mental statute. regulation or ordinance prohibiting or providing for the control or regulation of emissions or effluents of
any kind into the atmaosphere or any body of land. water, or watercourse or arising from any action or proceeding brought
for enforcement purposes by any public official, agency, commission, board of pollution control administration pursuant
to any such statutes, regulations or ordinances or arising from any suits alleging seepage, pollution or contamination bas-

ed upon common law nuisance lrespass or negligance

MNothing herein contained shall be held to vary. alter waive or extend any of the terms_conditions provisions. agreements
or himitations of the above mentioned Policy other than as above stated
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MGIC Indemntty Cur et ante ~ -
4 suhsidiary ot MGIC Investment Corporation M(’I(

PO Bog 488 Milwaukee Wisconan 51201

Nuclear Energy Liability
Exclusion Endorsement

#11

Attached to and Forming Eftective Date of Endorsement
20671 DCOL September 1, 1983

Part of Policy Number s ol -

it 15 agreed that the policy does not apply

1 Under any Liability Coverage . to injury. disease death or destruction

with respect to which an insured under the pahicy 15 also an insured under a nuclear energy liability policy issued
by Nuciear Energy Liability Tnsurance Association Mutual Atomic Energy Liability Underwriters or Nuclear 1r
surance Association of Canada or would be aninsured under any such policy but for its termination upon exhau:

tion of its tumit of liability: or
b resulting from the hazardous properties of auclear matenal and with respect to which (1) any person or organlzzg
tion 1s required to maintain financial protection pursuant to the Atomic Energy Act of 1953 or any law amen-

datory thereot or {2} the insured 1s or had this policy not been issued would be entitled 1o indemnity trom thy
United States of Amenca or any agency thereot under any agreement entered into by the United States ¢

America or any agency thereof with any person or organization

2 Under any Medical Payments Coverage or under any Supplementary Pavments provision relating 1o unmediat:
medical or surgical relief to expenses incurred with respect 1o bodily injury sickness disease or death resulting fror
the hazardous properties of nuclear material and ansing out of the operation ot a nuclear tacility by any person or

organization

1 Under any Lrabslity Coverage toinjury sickness disease death or destruction resulting from the hazardous properties

of nuclear material if

the nuclear material {111s at anv nuclear facility owned by or operated by or on behalt of an insured or (2) hav

been discharged or dispersed therefrom

b the nuclear material 15 contained in spent tuel or waste at any time possessed handled used processed storeg

transported or disposed of by or on behalt of an insured or

the injury sickness disease. death or destructon anses out of the furmishing by aninsured of services matenaly
parts or equipment in connection with the planming construction MamMtenance operation Or usc of &y nuclear
taciity but if such tacility is lacated within the United States of America ity torritocies or possessions or Canada

this exclusion (¢) apples only to injury 1o or destrucion of property at such nuclear facility

4 As used in this endorsement

hacsardous properties include radicactive touc or explosive properties auclear matenal means <ource maternial
P | prog

special nuclear material or by product mateaa!

source matenal  special nuctear materad and by productm ttersd  hooce the ove gangs given theoin the Atomie

Energy Act of 1951 or in any law amendatorny thereot

spent fuel means any fuel efement or tael component solid or hqued which has been ased or exposed to radiatior

i 1 nuclear reactor

.36 -



waste’ means any waste matenal (1) contaning by-product matenial and (2) resulting from the operation by any per-
son or organization of any nuclear facility included within the definition of nuclear facility under paragraph (a) or (b)

thereof:

"nuclear facthity” means

a2 any nuclear reactor.

b any equipment or device designed or used for (1) separating the sotopes of uranum or plutomum_{2) processing
or utitiziag spent fucl o {3 handhng processing or packaging waste

any equipment or device used for the pracessing. fabacating or alloying of special nuclear material if at any time
the total amount of such material in the custody of the insured at the premises where such equipment or device s
located consists of or contains more than 25 grams of plutonium or uranium 233 or any combination thereof or

more than 250 grams of uranium 235

d  any structure basin, excavation. premises or place prepared or used for the storage or disposal of waste

and includes the site on which any of the foregoing s located all operations conducted on such site and alf premises

used for such operations

“nuclears reactor means any apparatus designed or used to sustain auclear fission in a self-supporting chawn reaction

or to contain a critical mass of fissionable material-

With respect to infury to or destruction of propeity the word myjury or destruction  mcludes all forms or radicac-

tive contamimation ot property

Nothing herein contained shall be held to vary aiter. waive or extend any of the terms conditions. provisions agreements
or hmitations of the above mentioned Policy other than as above stated
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MGIC Indemnity Corparation ’
a subsichary o1 MGIC Investment Corporation MGI(

PO Box 488 Milwaukee, Wisconsin 53201

Prior or Pending
Litigation Exclusion
Endorsement

#12;

fffective Date of Endorsement

Attached to and forming
20671 DCOL September 1, 1983

Part of Policy Number

In consideration of the premuum charged. it 15 hereby understood and agreed that the Insurer shaif not be liable to make
any payment for Loss in connection with any claim made against the Directors or Officers based upon or attributable to
litigation prior to or pending at the inception date of this policy involving the company defined in Clause 1{a} of the poticy
{heretnatter called the Company} and/or its subsidiary(ies) andior Directors or Officers of the Company andfor its sub-
sidiary(tes) oc arising out of the facts or crrcumstances uaderlying or alleged in any such prior or peading litigation

Naothing herein contained shall be held to vary alter waive or extend any of the terms conditions provisions. agreements
or limitations of the above mentioned Policy other than as above stated
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MClC Indemnity Corporcation MGIC

a subsidiary of MGIC {nvestment Corporation
PO Box 488 Milwaukee, Wisconsin 53201 -

Deletion of Clause 5(c)

#13

Effective Date of Endorsement:

Attached to and Forming
20671 DCOL September 1, 1983

Part of Policy Number:

It 1s understood and agreed that Clause S{c) of the Policy is hereby deleted in its entirety

Nothing herein contained shall be held to vary alter. waive or extend any of the terms conditions. provisions. agreements
or limitations of the above mentioned Policy other than as above stated

. 39.-



CNA Continental Casualty Eompany

CNA Plaza ° A Stock Company
Chicago, llincis 60685

ASSUMPTION ENDORSEMENT

It is agreed that this Policy issued by the MGIC indemnity Corporation is ii'ereby insured by the Continental
Casualty Company, an lllinois stock insurance company, CNA Plaza, Chicago, lllinois 60685.

Wherever the name MGIC Indemnity Corporation appears in the Pot'icy, it is now Continental Casualty Company.
All claims or inquiries refating to the Policy should be directed to Manager, Professional Liability Claim,

Continental Casualty Company at the above address.

Corporate Secretary Chairman of the Board

- 40 -



CONSIDERATIONS IN DEFENDING
MEDICAL DEVICE AND DRUG CASES

By: Robert D. Houghton
Shuttleworth & Ingersoll

P.O, Box 2107
Cedar Rapids, JA 52406

I, WARNINGS

A, Unavoidably Unsafe Products

"One who sells any product in a defective condition unreasonably
dangerous to the user. .. is subject to liability for physieal harm thereby caused ..

. " Restatement (Second) of Torts, §402A (1965); Hawkeye Security Ins. Co. v.

Ford Motor Co., 174 NW2d 672 {Iowa 1970). However, a common defense in a drug

or medical device case is that the product was unavoidably unsafe. For this
defense to be effective, the product must be designed as safely as possible and
warnings must be given of the potential hazards of the drug or device.

An "unavoidably unsafe product" is neither defective or unreasonably
dangerous, as long as it is accompanied by proper directions for use and adequate

warnings as to potential side effects. Moore v. Vanderloo, 386 N.W.2d 108, 117

(lowa 1986) (citing Restatement (Second) of Torts §402(A), Comment k (1965)).

The Restatement {Second) of Torts § 402A, Comment k (1965) provides:

There are some produets which, in the present state of
human knowledge, are quite incapable of being made
safe for their intended and ordinary use. These are
especially common in the field of drugs. An
outstanding example is the vaceine for the Pasteur
treatment of rabies, which not uncommonly leads to
very serious and damaging consequences when it is
injected. Since the disease itself invariably leads to a
dreadful death, both the marketing and the use of the




vaccine are fully justified, notwithstanding the
unavoidably high degree of risk which they involve.
Such a product, properly prepared, and accompanied by
proper directions and warning, is not defective nor is it
unreasonably dangerous. The same is true of many
other drugs, vaecines, and the like, many of whieh for
this very reason cannot legally be sold except to
physicians, or under the preseription of a physician. It
is also true in particular of many new or experimental
drugs as to which, because of lack of time and
opportunity for suffiecient medicgl experience, there
can be no assurance of safety, or perhaps even the
purity of ingredients, but such experience as there is
justifies the marketing and use of the drug
notwithstanding a medically recognizable risk. The
seller of such products, again with the qualification
that they are properly prepared and marketed, and
proper warning is given, where the situation calis for
it, is not to be held to striet liability for the
unfortunate consequences attending their use, merely
becatise he has undertaken to supply the public with an
apparently useful and desirable product attended with
a known but apparently reasonable risk.

In Petty v. United States, 740 F.2d 1428, 1440-41 (8th Cir. 1984), the court

pointed out that, in strict liability cases, the question is whether the product, as
marketed, is def'ectivé. To focus on the ?roduct, knowledge of the risk is imputed
to the manufacturer. The relevant question to be answered is the adequacy of the
notice of the risk. The Court stated at page 1441:

Applied to our case, we determine the drug
manufacturer's liability under strict Hability, by
assuming knowledge of the risk of serum sickness.
Then the issue is whether the manufacturer, with such
knowledge, has distributed an unreasonably dangerous
product. In light of comment k of section 402A, the
unreasonable dangerousness of this unavoidably unsafe
product turns on whether the warning given with the
product adequately apprises the recipient of those
dangers. This issue has already been resolved: the
warning is inadequate to apprise Petty of the known
risk of serum sickness and its symptoms.

Since the swine flu vaccine was "administered without an adequate

warning, the swine flu vaceine was defective, hence unreasonably dangerous.”




Id. The lack of adequate warning was held to be the proximate cause of Petty's
injuries.

Other courts have held, consistent with Restatement (Second) of Torts
§402A, comment k {1965) that ethical drugs are not defective if accompanied by
proper directions for use and adequate warnings as to potential side effects.

Lindsay v. Ortho Pharmaceutical Corp., 637 F.2d 87, 90 (2d Cir. 1980). See also

Dalke v. Upjohn Co., 555 F.2d 245, 247 (9th Cir. 1977); Fellows v. USV

Pharmaceutical Corp., 502 F. Supp. 297, 300 (D. Md. 1980). Restatement (Second)

of Torts §402A, comment k (1965) has also been applied in medical produet

cases. Perfetti v. McChan Medical, 662 P.2d 646, 650 (N.M. Ct. App. 1883), cert.

denied, 662 P.2d 645 (N.M. 1983) (mammary implant); Terhune v. A.H. Robins Co.,

90 Wash. 2d 9, 577 P.2d 975, 977-78 (1978) (intrauterine contraceptive device).

See also MeKee v. Moore, 648 P.2d 21 (Okla. 1982) (intrauterine contraceptive

device).

B. Negligence Cases

lowa recognizes the distinction between negligence actions and strict

liability actions in failure to warn cases. Petty v. United States, 740 F.2d 1428,

1440-41 (8th Cir. 1984 applying Iowa law). Cf. Kehm v. Procter & Gamble, 724

F.2d 613 (3th Cir. 1983). The duty to warn is triggered in negligence cases by

reasonable foreseeability. Lakatosh v. Diamond Alkali Co., 208 N.W.2d 910, 913

{Iowa 1973).

In Petty, the appellate court found that the testimony supported the
distriet court's eonclusion that serum sickness and its symptoms were a recognized
reaction to the Swine Flu vaccination. Expert testimony was introduced that

serum sickness is a disease of long standing, well known in the medical




literature. Finding that the risk of serum sickness was reasonably foreseeable, the
the court focused on the adequacy of the warning. The warning given by the
government was held to be inadequate. The warning was that "severe or
potentially fatal reactions” could oceur and a directive was given to the patient o
ask questions. The government's argument that "the risk of death incompasses
lesser risks such that inclusion of a more specific risk would not have enlightened
recipients or affected their decision to be inoculated" was rejected. Id. at 1435-
35.

A drug manufacturer has no duty to warn when it does not know or should
not have known of the dangers. The adequacy of a warning must therefore be

judged at the time of the injury. Moore v. Vanderloo, 385 N.W.2d 108, 116 (lowa

1986). Moore cites as authority a case dealing with lack of warning in a

negligence action. ( West v. Broderick & Bascom Rope Co., 197 N.W.2d 202, 209

(fowa 1972)). However, in Moore, the only claim against the manufacturer was
based on products ligbility.
A warning may be found unreasonable if it is unduly delayed, reluctant in

tone or lacking in a sense of urgency. Seley v. G. D. Searle & Co., 67 Ohio St. 2d

192, 198, 21 Ohio Ops. 34 121, 423 N.E.2d 831 (1981).
Manufacturers have been held liable for failure to warn of known risks and
dangers that are reasonably foreseeable for both intended and reasonably

foreseeable unintended uses of a product. See Westerberg v. School Distriet No.

792, 276 Minn. 1, 148 N.W.2d 312, 316 (1967); Putensen v. Clay Adams, Ine., 12

Cal. App. 3d 1062, 91 Cal. Rptr. 319, 328 (1970).
When an injury is caused by an abnormal use or misuse that is not

reasonably foreseeable, manufacturers have been held not liable. See e.g.,




Venezia v. Miller Brewing Co., 626 F.2d 188 (lst Cir. 1980); Kay v. Cessna

Aireraft Co., 548 F.2d 1370 (9th Cir. 1977).

In one case, McGee v. Wyeth Laboratories, Inc., 214 Cal. App. 2d 340, 29

Cal. Rptr. 322 (1963), the court found that "[flailure to follow an unchallenged
method of use preseribed by the manufacturer constitutes a break in causation
which exonerates the manufacturer from any liability."

"The manufacturer's duty to warn users of the potential danger inherent in
its product is commensurate with its actual knowledge of the risk involved to
those users or the knowledge constructively imparted to it by available scientific

or other medieal data." O'Hare v, Merck & Company, Inc., 381 F.2d 286, 291 (8th

Cir. 1967).
The manufacturer has a continuing dufy to test, With that continuing duty
to test, the manufacturer has a continuing to warn of dangers subsequently

discovered. See e.g., Schenebeck v, Sterling Drug, Inc. 423 F.2d 919, 922-23 (8th

Cir. 1970); Basko v. Sterling Drug, Ine., 4i6 F.2d 417, 426 (24 Cir. 1969).

C. Statutory Requirements

L. Prescription drugs.

The federal Food, Drug and Cosmetic Act and regulations thereunder
dictate the content and format of preseription drug labeling. The labels must
address, among other things, indications, contraindications, warnings, precautions
and adverse reactions. 21 C.F.R. § 201.56, § 201.57.

2. Patient package inserts.

The regulations require that patients be given a "patient package insert"
with oral contraceptive drugs and intrauterine contraceptive devices. 21 C.F.R.

§310.501, §310.502,



3. Medical devices

The labeling requirements for medical devices are set forth in 21 C.F.R.
§801.1 et. seq. Generally, the manufacturer must be identified, the intended uses
stated and adequate instructions for use given. There are specific requirements
for certain devices. See 21 C.F.R. 5403 et, seq.

4. Effect of compliance with FDA regulations

Compliance with FDA regulations and directives as to warnings may not be
sufficient to immunize the manufacturer or supplier of the drug from liability.

Stevens v. Parke, Davis & Co., 9 Cal. 3d 51, 107 Cal. Rptr. 45, 507 P.2d 653

(1973). Compliance with FDA regulations is pertinent, however, to prove the
adequacy of warnings, particularly where the producer of the drug is a small
company merely compounding chemicals and printing labels consistent with FDA

regulations. Brick v. Barnes-Hines Pharmaceutical Co., Ine., 428 F. Supp. 486

(D.D.C. 1977); cf., McDaniel v. MeNeil Laboratories, Ine., 241 N.W.2d 822 (Neb.

1976) ("While approval by the Food and Drug Administration is not necessarily
conclusive, its determinations, based upon the opinions and judgment of its own
experts, should not be subject to challenge in a product liability case simply
because some other experts may differ in their opinions as to whether a particular
drug is reasonably safe, unless there is some proof of fraud or nondisclosure of
relevant information by the manufacturer at the time of obtaining or retaining
such federal approval").

D. Who Must Be Warned

Generally a manufacturer of a preseription drug discharges its duty to warn

if it adequately warns the learned intermediary, the physician. Lindsay v. Ortho

Pharmaceutical Corp., 637 F.2d 87, 91 (2d Cir. 1980); Sterling Drug, Inc. v.




Cornish, 370 F.2d 82, 85 (8th Cir. 1966); Mulder v. Parke, Davis & Co., 181 N.W.2d

882, 885 n.1 (Minn. 1970).

The learned intermediary doetrine has been extended in some cases to

include medically related products used at the direction of a physician. See e.g.,

Terhune v. A.H. Robins Co., 577 P.2d 975, 979 (Wash. 1978) (warning to doctor of

dangers associated with intrauterine contraceptive device sufficient).
There are exceptions to the learned intermediary doectrine. Two courts
have held recently that a manufacturer has a duty to warn the consumer of the

dangers of oral contraceptive. Stephens v. G.D, Searle & Co., 602 F, Supp. 379

(E.D. Mich. 1985); MaeDonald v. Ortho Pharmaceutical Corp., 394 Mass. 131, 475

NE2d 65 (1985), cert. denied. 106 3.Ct 250, 88 L.Ed2d 258 (1985). In Stephens, the

court distinguished oral contraceptives from other prescription drugs on the
ground that the drugs are generally preseribed at the urging of the user and that
"zealous marketing practices" aim "laudatory publicity direetly at consumers.” In
MaeDonald, the court relied on the faet that the pill is elective and the consumer
is actively involved in the decision to use it as opposed to other birth control
produets, The court also relied on the extensive federal regulations regarding
birth control pills. Compliance with FDA requirements regarding oral
contraceptives did not shield the defendant from liability.

When a prescription drug is dispensed in a mass program or public health

clinie, courts have held that the manufacturer has a duty to warn the patient or

ultimate consumer of the risks involved. See e.o., Petty v. United States, 740

F.2d 1428, 1440 (8th Cir. 1984); Reyes v. Wyeth Laboratories, 498 F.2d 1264,

1276-77 (5th Cir. 1974), cert. denied, 119 U.S. 1096 (1974).



Another exception to the learned intermediary doctrine is the requirement
of FDA regulations that the manufacturer warn the ultimate consumer directly.
Thus, if the manufaeturer must provide a patient package insert, warnings about

the product probably must be given direetly to the patient. See e.g., Lukaszewicz

v. Ortho Pharmaceutical Corp., 510 F. Supp. 961 (E.D. Wis, 1981), as amended, 532

F. Supp. 211 (E.D. Wis. 1981).

Warnings may be given by way of drug package inserts, detailmen, the
Physician's Desk Reference, product cards distributed to doctors and available at
medical conventions and hospital exhibits, and by "Dear Doctor” letters sent to

physicians. Lindsay v. Ortho Pharmaceutical Corp., 637 F.2d 87, 92 (2d Cir. 1980).

11. TESTING

Testing is traditionally thought of as the initial testing designed to support
an application for approval to market a drug or medical device. There are
additional levels of testing, however, that a court or jury will consider. These
include the manufacturer's quality control system to insure that the drug or drug
deviee is manufactured in accordance with specifications and current good
manufacturing practices. Post-approval testing also includes evaluation of
ongoing research conducted by the manufacturer or under its auspices,
considerations of complaints received from consumers or health care professionals
and the analysis of scientific, medical and popular literature relating to the
product or similar products.

A. Statutory Framework

1. New drugs - complete pre-market applications.
a. 21 U.S.C. §321(p) - definition.

b. 21 U.8.C, 8335 and 21 C.F.R. § 314 - New Drug
Application {N.D,A.) requirements



e. 21 C.F.R. §314.1 - clinieal and preclinical
testing.

d. Abbreviated New Drug Application 21 C.F.R.
5§314.2

e. Paper N.D.A. - 46 Fed. Reg. 27396 (May 19,
1981).

2. Over the counter (O.T.C.) drugs - 21 C.F.R. § 330.1 et. seq.
3. Medical devices - Class Il full pre-market approval. 21 U.S.C. §360
and 21 C.F.R. §860.7(d} (1).
4, Quality assurance - Good Manufacturing Practices.
a. Drugs - 21 C.F.R. Part 211
b. Devices - 21 C.F.R. Part 820
5. Follow-up and menitoring - Drugs 21 C.F.R. § 211.198; 21 C.F.R.
310.300 et. seq.; and 21 U.S.C. §355.
B. Case Law
1. Introduction
While the testing required for the approval of a new drug device is
exhaustive, compliance with FDA testing requirements and subsequent approval by
the FDA will not insulate the manufacturer from liability for failure to conduet

adequate testing. Stromsodt v. Parke, Davis & Company, 257 F. Supp. 991 (D.

N.D. 1968), aff'd, 411 F.2d 1390 (8th Cir. 1969). Compliance with federal laws and
regulations concerning a product may be pertinent to the question of due care, but

does not in itself absolve a manufacturer of liability. See e.g., Salmon v. Parke,

Davis & Co., 520 F.2d 1359, 1362 (4th Cir. 1975) ("although all the Government

regulations and requirements have been satisfaetorily met in the production and



marketing of Quadrigen, the standards promulgated are minimal. The defendant
still owes a duty to warn of dangers which it knew or should have known in the

exercise of reasonable care™); Tinnerholm v. Parke, Davis & Co., 285 F. Supp. 432,

448 n.12 (S.D.N.Y. 1968), modified, 411 F.2d 48 (2nd Cir. 1969) (a manufacturer
cannot rely on the faet that the FDA does not require certain types of testing as a
defense in a negligence claim}.

Whether the manufacturer conducted adequate testing and whether testing
would have disclosed the adverse effects elaimed are jury questions. Parke, Davis

& Co, v. Stromsodt, 411 F.2d 1390 (8th Cir. 1969); Hoffman v. Sterling Drug, Ine.,

485 F.2d 132, 140-41 (3d Cir. 1973).
2. Test methods
Failure to test a product under the conditions in which it is to be used in

commerce was held negligent in Tinnerholm v. Parke, Davis & Co., 235 F. Supp.

432, 446-49 (S.D.N.Y. 1968), modified, 411 F.2d 48 (2nd Cir. 1969).

Failure to test the actual product and failure to conduct long-term animal
testing were considered negligent where a drug had been approved for treatment
of malaria which requires short-term use, and was later used to treat lupus
erythematosis and arthritis which require long-term treatment. Hoffman v,

Sterling Drug, Inc., 485 F.2d 132, 140-41 (3rd Cir. 1973).

The manufacturer's duty to test and its duty to warn apply to adverse
effects which occur even in a small but statistically significant percentage of

users where the manufacturer should have foreseen such effeets, Sterling Drug,

Ine. v. Cornish, 370 F.2d 82, 85 (8th Cir. 1966).

3. Study of literature

It is a drug manufacturer's duty "to keep abreast of scientific developments
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touching upon the manufacturer's produet and to notify the medical profession of

any additional side effects discovered from its use."” Schenebeck v. Sterling Drug,

Ine., 423 F.2d 919, 922 (8th Cir. 1970).

When there is any indication in medical or scientific literature of any
possible adverse effect which could result from a drug or device, failure to
investigate may be considered negligent. For example, a manufacturer of oral
contraceptives was held liable in part because it failed to examine certain animal
vessels during animal studies, after vessel lesions were attributed to the drug by a

single author. Wooderson v. Ortho Pharmaceutical Corp., 235 Kan, 387, 681 P.2d

1038 (1984), cert. denied, 105 S.Ct. 365, 83 L.Ed.2d 301 (1984). See also, Ezagui v.

Dow Chemical Corp., 598 F.2d 727, 733 (2nd Cir. 1979).
On the other hand, a manufacturer of a combination diuretic and enterie
coated potassium tablet that promptly conducted testing after an article was

published indieating a causal connection between potassium chloride and non-

specific lesions in the small intestine was held not negligent. O'Hare v. Merck &
Co., 381 F.2d 286, 290 (8th Cir. 1967).

4, Post-market duties

A manufacturer of a drug or medical device has a duty of continued care
regarding the product placed on the market. That duty includes the continued
study of medical and scientific literature regarding the drug or device,
investigation of complaints and adverse reports, continued testing if indicated,
and eompliance with the FDA reporting requirements.

The question of whether a drug manufacturer was or should have been
sufficiently certain of the connection between the drug Chloroquine and

retinopathy after several articles were written and published in various medieal
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journals in time to warn plaintiff's doctors and to prevent her injury is a question

properly left to the jury. Sterling Drug, Ine. v. Cornish, 370 ¥.2d 82, 84 (8th Cir.

1966).
The failure of the manufacturer of Quadrigen to take action after
clinicians reported adverse reactions was a sufficient basis for a finding of

negligence. Parke, Davis & Co. v. Stromsodt, 411 F.2d 1390, 1401-02 (8th Cir.

1969).
Evidence of a manufacturer's unexcused noncompliance with statutory and
regulatory adverse-reaction reporting requirements was sufficient to support a

finding of negligence on the part of the manufacturer. Stanton by Brook v. Astra

Pharmaceutical Products, Inc., 718 F.2d 553, 558-59 (3d Cir. 1983).

I1l. QUALITY ASSURANCE

A, Current Good Manufacturing Practices

The Food and Drug Administration regulations set forth specific and
detailed instructions for quality assurance. These regulations are referred to as
the Current Good Manufacturing Practices (GMP). There are separate GMPs for
drugs (21 C.F.R. 211} and medical devices (21 C.F.R. 820). There are also specifie
GMPs for certain types of drugs and devices ineluding, for example, intraccular
lenses and electrical devices.

B. Current Good Manufacturing Practices Case Law

The court upheld the GMPs in National Association of Pharmaceutiesl

Manufacturers v. Food and Druos Administration, 637 F.2d 877 (2d Cir. 1981).

A violation of the GMPs, like the violation of other safety regulations, may

be considered negligence per se in most jurisdictions. See e.z., Stanton by Brooks

v, Astra Pharmaceutical Products, Inc., 718 F.2d 553, 553-64 (3d Cir. 1983).
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Iv. DOCUMENT RETENTION

A, Record Keeping and Reporting Regulations

There are numerous record keeping and reporting statutes and regulations
for drugs and medical devices. The length of time the records must be kept as
well as the content of required records may be speeifically set forth in the
statutes and regulations. Attached is a summary of the Medieal Device Reporting
Regulations, 21 C.F.R. Part 803, taken from DHHS Publications No. (FDA) 85-
4194,

Failure to comply with the record keeping and reporting requirements, in
and of itself, can support a finding of liability against a manufacturer. In Stanton

by Brooks v. Astra Pharmaceutical Produets, Inc., 718 F.2d 553 (34 Cir. 1983) the

court held that defendant's failure to file reports of adverse drug experiences
regarding Xylocaine as required by 21 C.F.R §310.302(e) was negligence per se.
The court also affirmed the jury's finding that the failure to file the reports was a
cause of the injury. This finding was based on evidence that the FDA was not
adequately informed without the information.

In Toole v. Richardson-Merrell, Inc., 251 Cal. App. 2d 701, 60 Cal. Rptr.

398 (1967) plaintiff alleged that MER-29, a drug which was supposed to lower
cholesterol levels, caused cataracts. Plaintiff recovered compensatory as well as
punitive damages based on defendant's failure to submit results of laboratory
studies to the FDA and alleged falsification of test records.

B. Document Retention Policy

A company's records may be used to show that it exercised reasonable care
in the design and manufacture of its product or that the product was not

unreasonably dangerous. In Hardman v. Helene Curtis Industries, Ine., 198 N.E.2d
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681, 685 (Ill. 1964), a case involving a cosmetic, the court admitted evidence that
despite the sale of 11,233,263 cans of the cosmetic over a period of more than six
years the company had received no other complaints of injury from the use of the
produet. Defendant was permitted to offer such evidence to refute plaintiff's
charge that defendant knew, or in the exercise of ordinary eare should have
known, that the product was flammable.

On the other hand, a company's records can be used to establish its
liability. Complaints about the product Quadrigen received by defendant were
held admissible in evidence to prove that defendant knew or should have known
that the produet would pose an unreasonable risk of harm to the user and to prove

the product was defective. Ezagui v. Dow Chemical Corp., 598 F.2d 727 (2d Cir.

1979). See also Hoffman v. Sterling Drug, Inc., 485 F.2d 132 (3d Cir. 1973).

At least one court has based a default judgment on a company's failure to
keep an adequate filing system so that it could produce documents requested by

plaintiff. Kozloweski v. Sears, Roebuck & Co., 73 F.R.D. 73, 76 (D. Mass. 1976).

Kozloweski involved a claim that plaintiff's pajamas ignited, causing burns.
Plaintiff requested the production of records of all complaints and
communications regarding personal injury or death allegedly caused by the burning
of children's sleepwear marketed or manufactured by defendant. Defendant
refused to comply with the discovery demand on the ground that the records
requested by plaintiff were indexed by the claimant's name and it would be
impossible to retrieve the doecuments. The court held:

The defendant may not excuse itself from compliance

with Rule 34, Fed.R.Civ.P., by utilizing a system of

record keeping which conceals rather than discloses

relevant records, or makes it unduly difficult to

identify or locate them, thus rendering the production
of doecuments an excessively burdensome and costly
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expedition. To allow a defendant whose business
generates massive records to frustrate discovery by
creating an inadequate filing system, and then
claiming undue burden, would defeat the purposes of
the discovery rules.

V. RECALLING A PRODUCT OR OTHERWISE REMOVING A

PRODUCT FROM THE MARKET E
A, Types of Corrective Measures
1. Reecall

A recall is defined at 21 C.F.R. 7.3(g) as follows:

"Recall® means a firm's removal or correction of a
marketed product that the Food & Drug
Administration considers to be in violation of the laws
administered and against which the Agency would
initiate legal action, e.g., seizure. 'Recall' does not
include a market withdrawal or a stock recovery.

The recall may be either Class I, Class Il or Class IIl. A Class I recall is
defined in the FDA Enforcement Report (a weekly publication of the FDA Press
Office) as:

A situation in whiceh there is a reasonable probability
that the use of, or exposure to, a violative product will
cause serious, adverse health consequences or death.

A Class II recall is defined in the FDA Enforcement Report as:
A situation in which the use of or exposure to a
violative produet may cause temporary or medically
reversible adverse health consequences or where the

probability of serious adverse health consequences is
remote.

The least serious type of recall, a Class III recall, is defined in that Report
as:
A situation in which the use of, or exposure to, a

violative product is not likely to cause adverse health
consequences.
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Despite the class of the recall, the recall may be FDA-requested, firm-
initiated, or court-ordered. FDA-requested and firm-initiated recalls are outlined
at 21 C.F.R. 7.45 and 7.46, respectively.

2. Market withdrawal

A market withdrawal is defined at 21 C.F.R. 7.3(j} as follows:

"Viarket withdrawal’ means a firm's removal or
correction of a distributed preduct which involves a
minor violation that would not be subject to legal
action by the Food and Drug Administration, or which
involves no violation, e.g. normal stoek rotation
practices, routine equipment adjustments and repairs,
ete. (Emphasis added.)

3. Stock recovery
Stock recovery is defined at 21 C.F.R. Section 7.3(k) as follows:

"Stock recovery" means a firm's removal or correction
of a product that has not been marketed or that has
not left the direct control of the firm, i.e., the product
is located on premises ioaned by or under the control
of the firm and no portion of the lot has been released
for sale or use. (Emphasis added.)

4, Seizure
Section 304 of the FD&C Act sets forth FDA's right of seizure. 21 U.S5.C.
334, As defined in the FDA Enforcement Report, a seizure is:
An action taken to remove a produet from commerce
because it is in violation of the law. TFDA initiates a
seizure by filing a complaint with the US District
Court where the goods are located. The US marshal is
then directed by the court to take possession of the

goods until the matter is resolved. The date listed is
the date a seizure request is filed.

5. Injunction

The FDA's right to an injunction is set forth at Section 302 of the Act. 21

U.S.C, 332.
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An injunction is defined in the FDA Enforecement Report as:
A civil action taken against an individual or company
seeking to stop continued produetion or distribution of
products that are in violation of the law.

B. Implications of Corrective Actions

DeLuryea v. Winthrop Laboratories, 697 F.2d 222, 228-229 (8th Cir. 1983)
holds that where products are inherently unavoidably dangerous, liability is
determined on the adequacy of the notice. The standard for liability under either
striet liability or negligence is essentially the same — foreseeability. Therefore,
the court held that Fed.R.Evid. 407 required exclusion of evidence of subsequent
remedial changes in the drug manufacturers warning literature, even though the
plaintiff had brought a strict liability claim against the manufacturer. The
evidence of subsequent remedial changes was excluded under Rule 407 which
provides:

When, after an event, measures are taken which, if
taken previously, would have made the event less
likely to occur, evidence of the subsequent measures is
not admissible to prove negligence or culpable conduct
in connection with the event. This rule does not
require the exclusion of evidence of subsequent
measures when offered for another purpose, such as
proving ownership, control, or feasibility of
precautionary  measures, if controverted, or

impeachment.

In Kehm v. Procter & Gamble Manufaeturing Co., 724 F.2d 613, 621 (8th

Cir. 1983), the court addressed the subject of withdrawal of a produet from the
market. Procter & Gamble had voluntarily withdrawn Rely. The court stated at

page 621:

Though we agree with and will in appropriate cases
follow the DelLuryea reasoning, we do not believe it
requires us to reverse the trial court in this case. For
this case presents a slightly different issue than
DeLuryea. Unlike the DeLuryea defendant, Procter &
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Gamble did not argue that the trial court should
altogether exclude evidence of its withdrawal of Rely
from the market; instead, it introduced the evidence
on its own and requested that the jury be instructed to
consider the evidence only for a specifie limited
purpose. Thus the issue before us is not whether the
trial court erroneously admitted the evidence, but
whether it abused its diseretion in refusing to give a
limiting instruetion. We think it did not.

If the withdrawal from the market is voluntary, DeLuryea and Kehm would

bar its admission into evidence "in the appropriate case.”

VL PUNITIVE DAMAGES

A. The Standard

1. Kehm v. Proeter & QGamble Manufacturing Co., 724 F.2d 613, 623

(8th Cir. 1983) provides:
"lowa permits an award of punitive damages only if the
defendant’s conduct was wanton or reckless, exhibiting
complete disregard for the plaintiffs' rights.”
9. Code of lowa S668A.1.

B, Conduet in Recent Drug or Device Cases Sufficient to Support an

Award of Punitive Damages.

1. Aireo, Ine., v. Simmons First National Bank, 638 S.W.2d 660 (Ark.

1982). The bank as guardian sued on behalf of its ward who suffered lung injury
and irreversible brain damage while under anesthesia due to failure of an artificial
breathing machine and procedures. The alleged defect was a "selector valve"
which allowed too much room for human error. Defendant manufacturer and
anesthesiologists admitted liability on compensatory damages. The manufacturer
challenged as unsupported by substantial evidence a punitive damages verdict of
$3,000,000. The Court upheld the verdict, holding that the proof showed that "the

manufacturer knew from the outset, by its own testing, that an unnecessary
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