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DEFENSE OF FRAUDULENT PROPERTY
INSURANCE CLAIMS
Section 515.138 of the Iowa Code mandates that every policy
of property insurance issued within the State of Towa shall
céntain the standard provisions set out therein. This statutory
pclicy contains, in substance, the same provisions as the 1943

New York Standard Fire Policy. Kintzel v. Wheatland Mut. Ins.

Ass'n, 203 N.wW.2d 799, 808 (Iowa 1973). The use of the Standard
Fire Insurance Policy is discretionary if not mandatory in each
of the fifty states and the District of Columbia. Committee on

Property Insurance Law, A.B.A., Property Insurance Annotations

-~ Fire and Extended Coverages, 3-4 (1977). Within the

insurance industry, this policy is referred to as the "165
lines" due to its length (see Appendix).

The statutory nature of this policy, coupled with its wide-
spread use across the country, gives use to many unique legal
arguments when defending a claim brought thereunder:

1. Since the policy language is prescribed by statute, it

is not a policy of adhesion, and thus not subject to the

rule that it be construed against the carrier. Kisting v.

Westchester Fire Ins. Co., 290 F. Supp. 141, 147 (W.D. Wis.

1968), aff'd, 416 F.2d 967 (7th Cir. 1969); Winters v.

National Indemnity Co., 120 Mich. App. 156, r 327

N.W.2d 423, 426 (1982); Laidlaw v. Commercial Ins. Co., 255

N.W.2d 807, 811 (Minn. 1977); Rosenthal v. Insurance Co. of

-North America, 158 Wis. 550, , 149 N.W. 155, 156

(1214).



2. As a statutory policy, interpretation of the phrases
contained therein should be subject to statutory, as

opposed to contractual construction. Cf., Fraternal Order

of BEagles v. Illinois Casualty Co., 364 N.w.2d 218, 221

{Iowa 1985) (statutory construction of dram shop coverage);

American States Ins. Co. v. Tollari, 362 N.W.2d 519, 521

(Iowa 1985) (statutory construction of uninsured motorist
coveradge). The Iowa Supreme Court has twice used the rules
of statutory construction to interpret phrases in the

standard fire policy. Kintzel v. Wheatland Mut. Ins.

Ass'n., 203 N.W.2d 799, 807-11 (Iowa 1973) ("direct loss"):

Olson Enterprises, Inc. v. Citizens Ins. Co., 255 Iowa 141,

5 121 N.wW.24 510, 511-12 (1963) ("inception of the
loss").

3. Since the "165 lines" comes directly from statutory
language, it can be argued that the insured is presumed to

know and understand the contents thereof. Cf., Millwright

v. Romer, 322 N.W.2d 30, 33 (Iowa 1982); Presbytery of

Southeast Iowa v. Harris, 226 N.W.2d 232, 242 (Iowa 1975):

Tuecke v. Tuecke, 257 Towa 199, + 131 N.W.2d 794, 797

{1964); Woodruff & Son wv. Rhoton, 251 Iowa 550, , 101

N.w.2d 720, 722-23 {1960).
4, Since the obligations of the insured and conditions
precedent to recovery contained within the policy were

drafted by the legislature, the insured should arguably be



held to a standard of strict compliance therewith, as

opposed to the lesser standard of substantial compliance,

Cf., Terrell v. State Farm Ins. Co., 346 N.W.2d 149, 151

(Minn. 1984); Loram Maintenance of Way, Inc. v. Consolidated

Rail Corp., 354 N.W.2d 111, 114 (Minn. App. 1984).
5. One Court has ruled that the Standard Fire Policy is
exempt from a bad faith cause of action, even though such a

cause is recognized for non-statutory policies. Bitgoocd v.

Allstate Ins. Co., 481 A.2d 1001, 1008 (R.I. 1984);

Bibeault v. Hanover Ins, Co., 417 A.2d 313 (R.I. 1980);

A.A.A. Pool Service & Supply Inc. v. Aetna Casualty &

Surety Co., 395 A.2d4 724 (R.I. 1978).

6. Due to the uniform and widespread use of the Standard
Fire Policy, the Iowa Supreme Court will look to other
jurisdictions in determing the effect of said policy in

this State. Kintzel v. Wheatland Mut. Ins. Ass'n, 203

N.W.2d 799, 808 (Iowa 1973); Olson Enterprises, Inc. V.

Citizens Ins. Co., 255 Iowa 141, , 121 N.W.2d 510, 512

(1963).

Before undertaking the defense of a fraudulent property
insurance claim, it is therefore imperative that counsel have a
complete understanding of the "165 lines". If the defense of
such a case is made based on ordinary insurance principles, many

unique opportunities for a defense verdict will be lost.



THE INSURED'S BURDEN

In the typical property insurance claim, the insured has
three seemingly easy burdens to establish: (1) that a policy
was in existence, (2) that he suffered an insured loss (and the
amount therecf), and (3) that he complied with his duties and
obligations under the policy. While a defense to the first two
elements is rather routine, the defense attorney often has
unique opportunities to question the insurxed's proof with
regpect to the latter.

Lines 90 - 122 of the standard policy set forth certain
requirements of the insured that have been construed as

conditions precedent to his recovery. Do-Re Knit, Inc. v.

National Union Fire Ins. Co., 491 P. Supp. 1334, 1338 (E.D.N.Y.

1980); Bergeron v. Employers Fire Ins. Co., 2 Pa. 2d 453, 455

{Cal. 1931); Fireman's Fund Ins. Co. v. Sims, 115 Ga. 939, '

42 S.E. 269, 271 (1%02); Dyno-Bite, Inc. v. Traveler's Co., 439

N.Y.8.24 558, 560 (App. Div. 1981); Gross v. United States Fire

Ins. Co., 337 N.Y.S.2d 221, 222 (Sup. Ct. 1972). Collectively,
the insured's duties outlined in the peolicy are often referred
to as the cooperation clause, and are contained therein to

permit the carrier an avenue to investigate possibly fraudulent

claims. Claflin v. Commonwealth Ins. Co., 110 U.8., 81, 94-9¢

(1884). The insurer has four procedural mechanisms available to
it for this purpose: (1) Proof of loss and inventory (lines 97
- 113), (2) Examination of damaged property (lines 113 - 115),
(3) Examination under oath (lines 116 - 117), and (4) Production

of books and records (lines 117 - 122).




The only limitation on the cooperation clause is that the
requests for information must be material and relevant to the

loss., Mulkey v. United States Fidelity & Guar. Co., 132 S.E.2d

278, 283 (S.C. 1963). The Mulkey court went on to state that,
"the examination should be liberal in scope, and everything
fairly relevant and pertinent to the insurance and the loss and
the circumstances and amount thereof may be inquired into.” See

Kisting v. Westchester Fire Ins. Co., 290 F. Supp. 141, 148

(W.D. Wis. 1968) (information about claim of loss that was filed

and income tax history was material); Southern Guar. Ins. Co. V.

Dean, 172 So.2d 553, 556 (Miss. 1965) (information pertaining to
insured's checking account, income tax returns, bank accounts,

and mortgages were all material because they were pertinent to

the insured's financial condition); Mulkey v, United States

Fidelity & Guar. Co., 132 S.E.2d 278, 283-84 (S.C. 1963) (where

insured stopped for a can of beer was material because it would
establish his whereabouts during a possible arson fire).

The insured's failure to comply with all reasonable
requests of the carrier, is a material breach of the contract,

and a complete defense to a suit on the policy. Dyno-Bite, Inc.

v. Traveler's Cos., 439 N.¥.S.2d at 560; Lentini Bros. Moving &

Storage Co. v. New York Prop. Ins. Underwriters Ass'n, 428

N.Y¥.S.2d4 684, 687 (App. Div. 1980), aff'd, 440 N.Y.S5.28 174
(1981) (insured obligated to fulfill its statutory and con-
tractual duties and failure to do so entitled insurer to summary

judgment); Do~Re Knit v. National Union Fire Ins. Co., 491 F.

Supp. at 1339 (failure to comply with requests was material




breach of contract); Kisting v. Westchester Fire Ins. Co., 416

F.2d at 967 (refusal to answer questions at examination was
breach of a policy provision and barred recovery); Catalogue

Serv. of Westchester, Inc. v. Insurance Co. of N. Am., 425

N.Y.S5.24 635, 637 (Sup. Ct. 1980) (failure to submit to an
examination under oath is material breach and will preclude an

action to recover); Southern Guar. Ins. Co. v. Dean, 172 So. 24

at 558 (refusal to submit to examination resulted in forfeiture

of the right to recovery); Gipps Brewing Corp. v. Central Mfrs.

Mat. Ins. Co., 147 F.2d 6, 13 (7th Cir. 1945) (noncompliance

precluded recovery unless failure to comply was waived by
insurer).
The Illinois Appellate Court has recently decided a case

which shows the application of this defense. Horton v. Allstate

Ins, Co., 125 Ill. App. 3d 1034, 467 N.E.2d 284 (1984). Follow-
ing an incendiary fire, the plaintiff in Horton refused to
comply with the insurer's request for documents and “took no
action to either excuse or dispute his noncompliance."™ The
Plaintiff chose to commence an action against the insurer rather
than provide the documentation. The trial court granted the
ingurer's motion for summary judgment based on Horton's non-
compliance., The appellate court affirmed, holding that as "a
condition precedent for bringing suit against the insurer the
policy requires the insured to have first fully complied with
all of the terms of the policy." The Illinois court recognized
that "the production of an insured's books and records, when

requested, is a reasonable condition precedent to recovery."



(Citing Niagara Fire Ins. Co. v. Forehand, 169 Ill. 626, 48 N.E.

830 (1897)). Additionally, it should be noted that the court
required full compliance (submission of proof of loss statements
does not meet requirements of producing requested documents).

In addition to compliance with the cooperation clause, the
standard policy regquires that the insured bring any action on
the policy within twelve months after the date of loss (linéé
157 - 161). Absent waiver on the company's part, the Iowa
Supreme Court has upheld this clause as a valid limitatioﬁ

provision. Olson Enterprises v. Citizens Ins. Co. 255 Iowa 141,

121 N.w.2d 510 (1963).

THE ARSON and FRAUD DEFENSE

Once the insured has established his case, the burden
shiftslto.the carrier with respect to the affirmative defenses
of arson and fraud (lines 1 - 6, 21 - 24, 31 ~ 32). With
respect to the arson defense, the carrier must meet its burden

by the normal "preponderance of the evidence" standard. Don

Burton, Inc. v. Aetna Life & Casualty Co., 575 F.2d 702 (9th

Cir. 1978); Honevcutt v. ARetna Ins. Co., 510 F.2d 340 (7th Cir.

1975); Mele v. All-Star Ins. Corp., 453 F. Supp. 1338 (E.D. Pa.

1978): Dean v. INA, 453 N.E.2d 1187 {(Ind. Ct. App. 1983); Great

American Ins. Co. v. K & W Log, Inc., 591 P.2d4 457 (Wash. App.

1979). With respect to the fraud defense, the standard of proof
is not so easily ascertainable. Generally, the Towa courts
require that fraud be proven by "clear and convincing" evidence.

Beeck v. Aquaslide 'N' Dive Corp., 350 N.W.2d 149, 155 (1984).

However, in the context of the standard fire policy, a number of




states allow the carrier to prove fraud solely by a preponder-

ance of the evidence. Esquire Restaurant, Inc. v. Commonwealth

Ins. Co., 393 F.24 111 (7th Cir., 1968); Hammann v. Hartford

Accident & Indemnity Co., 620 F.2d 588 (6th Cir. 1980}; Summer

v. Stark City Patrons' Mutual Ins. Co., 63 Ohic App. 369, 26

N.E.2d 1021 (1940). These rulings are premised on the fact that
property insurance claims are fundamentally different than
common law actions. Since the policy itself contains a fraud
exclusion, the carrier is merely attempting to demonstrate a
viclation of an express contract clause.

The authorities are unanimous in holding that the insurer
can predicate its defenses on evidence which is entirely

circumstantial in nature. Gregory's Continental Coiffures &

Boutique, Inc. v. St. Paul Fire & Marine Ins. Co., 536 F.2d 1187

{(7th Cir. 1976); Elgi Holding, Inc. v. INA, 511 F.2d 957 (24

Cir. 1975); Mele v. All~Star Ins. Corp., 453 F. Supp. 1338 (E.D.

Pa. 1978): Manis v. Hartford Fire Ins. Co., 681 P.2d4 760 (Okla.

1984); Quast v. Prudential Property & Casualty Co., 267 N.W.2d

493 (Minn. 1978). The rationale is easy to discern. Arson is
"one of those crimes which is peculiarly of secret preparation
and commission®; "[i]lncendiary fires are planned and executed
covertly and seldom lend themselves to proof by direct

evidence." Great American Ins. Co. v. K & W Log, Inc., 591 P,2d

457 (Wash. App. 1979). See also Haynes v. Farm Bureau Mutual

Ins. Co., 11 Ark. App. 289, 669 S.W.2d 511 (1984).
Furthermore, authorities provide that a very liberal

standard of relevancy must be used in determining the

-10 -



admissibility of circumstantial evidence in cases of this type.

Raphtis v. 8t. Paul Fire & Marine Ins. Co., 198 N.W.2d 505 (S.D.

1972); McIntosh v. Eagle Fire Ins. Co., 325 F.2d 99 (8th Cir.

1963).

The nature of the carrier's circumstantial evidence will
generally fall into three areas known as the "arson triangle":
(1) Incendiary fire, (2) Motive, and (3} Opportunity.

Proof of incendiarism will come primarily from the
examination of a qualified cause and origin expert who will look
for the following items:

{1} Multiple and unconnected points of origin.

(2} Whether all accidental causes can be ruled out.

(3) Whether there is direct evidence of arson, including
trailers, ignition or timing devices, and/or
accelerants or chemicals at the point of origin.

(4) Temperature gradients inconsistent with an accidental
fire,

{(5) Eyewitness reports covering the nature and progress of
the fire.

Motive evidence is generally obtained by the insurance
company through its innovation of the cooperation clause and can
fall into several categories:

1) Financial condition - evidence that insured is in poor

financial condition is extremely relevant.

(2) Condition of property - unsuccessful efforts to sell,

forecleosure action, zoning changes, etc.

-1t -




{(3) Nature of insurance coverage - courts have

consistently allowed the carrier to demonstrate that

the property was substantially over-insured.

Proof of opportunity evolves from evidence tending to show
that the insured (or someone acting in his behalf) had an
opportunity to set the fire and that there was no one else with
opportunity or motive to destroy the insured's property.
Opportunity evidence falls into the following categories:

(1} Insured's whereabouts at time of fire.

(2) How did insured learn of fire ~ his emotional

reactions.

{3) Insured's activities upon learning of fire.

(4) How was access gained to premises.

(5) Were important records or property removed from

premises.

(6) Activities of insured to increase hazard.

Satisfactory proof of the "arson triangle” will generate a
jury guestion on arson and will support the affirmance of a

defense verdict. Mele v. All-Star Ins. Corp., 453 F. Supp. 1338

(E.D. Pa. 1978); George v. Travelers Indemnity Co., 81 Mich.

App. 106, 265 N.w.2d4 59 (1978).

In addition to the arson defense, the insurer has a
separate affirmative defense for fraud and false swearing. An
insured who makes willfully false statements pertaining to any
material portion of the claim, with the intent of deceiving his

carrier, has thereby voided the policy and barred his own right

-12-



to recover thereunder. See Breeland v. Security Ins. Co. 421

F.2d 918 (5th Cir. 1959); Perovich v. Glenn Falls Ins, Co., 401

F.2d 145 (9+th Cir. 1968); Trice v. Commercial Union Assurance

Co., 397 F.2d 889 (5th Cir. 1968); Esquire Restaurant, Inc. v.

Commonwealth Ins. Co., 393 F.2d 111 {(7th Cixr. 1968);

Transportation Ins. Co. v. Hamilton, 316 F.24 294 (10th Cir.

1963}.

The misrepresentation must relate to a material fact, but
the term is broadly defined. Any misrepresentation is material
if it might affect the insurer's decision with respect to

settlement and/or adjustment of the claim. Perry v. State Farm

Fire & Casualty Co., 734 F.2d 1441 (1lth Cir. 1984); Fine V.

Bellefonte Underwriters Ins. Co., 725 F.2d 17% (24 Cir. 1984).

False swearing concerning the extent of the loss will

furnish the carrier with a fraud defense. A "substantial” or

"gross overvaluation" of the claim, Gregory's Continental

Coiffures & Boutique, Inc. v. St, Paul Fire & Marine Ins. Co.,

536 F.2d 1187 (7th Cir. 1976), or a deliberate exaggeration of
the amount of damage sustained will render the policy void.

Tenore v. American & Foreign Ins. Co., 256 F.2d 791 (7th Cir.

1958). See also American Diver's Supply & Mfg. Co. v. Boltz,

482 7.2d 795 (10th Cir. 1973); 44 Am. Jur. 24, "Insurance"

§§ 1371-72 (1982); 5A Appleman, Insurance Law & Practice,

§ 3539 (1970).
Finally, fraud or false swearing is a species of con-

tractual fraud, and there is no need for the carrier to show
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detrimental reliance. American Diver's Supply & Mfg. Co. v.

Boltz, 482 F.2d 785 (l0th Cir. 1973); Perry v. State Farm Fire &

Casualty Co., 734 F.2d 1441 (llth Cir. 1984). As the Supreme

Court explained in Claflin v. Commonwealth Ins. Co., 110 U.S.

8l, 28 L. Ed. 76 (1884):

A false answer as to any matter of fact, material
to the inguiry, knowingly and willfully made, with
intent to deceive the insurer, would be fraudu~
lent. If it accomplished its result, it would be
a fraud effected. If it failed, it would be a
fraud attempted.

PRACTICAL CONSIDERATIONS

I. The insurance company's arsenal of defenses should be
used in concert to throw a cloud over the whole claim, rather
than relying specifically on the defenses of fraud and/or arson.
Juries will be reluctant to find the plaintiff guilty of arson,
but they will not be reluctant to take away the fruits of that
crime, or diminish the verdict, when given a chance to do so
without arriving at a quasi-criminal verdict.

ITI. Defense counsel should take advantage of special
interrogatories to the jury. R.C.P. 205-206. Each separate
defense should be addressed in a separate interrogatory. When
presented with 5 - 10 pages of questions, to which a single
"ves" answer means a defense verdict, the chance of success is
greatly magnified.

IIT. The company's position as mortgage subrogee can be
used to advantage in settlement negotiations. Although the
carrier is bound to pay a named mortgagee irrespective of the

acts of the insured, such action results in a subrogation
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interest on the carrier's part. Wholesale Sports Warehouse Co.

v. Pekin Ins. Co., 587 F. Supp. 916, 920-21 (S.D. Iowa 1984).

The insured's claim is therefore not an all or nothing
proposition, since a loss will leave the carrier holding the
note and mortgage to the insured's premises.

Iv. The fact that no criminal charges have been brought

against the insured is not admissible. United States v. Burch,

394 F.24 1 (5th Cir. 1961); Miller & Dobrin Furniture Co. v.

Camden Fire Ins. Co., 55 N.J. Super. 205, 150 A.2d4 76 (1959);

Greenberg v. Aetna Ins. Co., 427 Pa. 511, 235 A.2d 576 (1967).

Evidence of an acquittal in a related criminal proceeding is

equally inadmissible. Galbraith v. Hartford Fire Ins. Co., 464

F.2d4 225 (3rxd Cir. 1972},

v. Where the only issues in the case are arson, fraud by
the insured and cother related defenses, the insurer should
consider stipulating to all elements of the plaintiff's case,
which is to say the loss, the existence of the policy at the
time of the fire and damages. This puts the carrier in a
position to argue for the right to last argument, as the insurer
is then the party which bears the burden of proof. See, e.g.,

Martin v. Cheseborough~Pond's, Inc., 614 F.2d 498 (5th Cir.

1980); Silver v. New York Life Ins. Co., 116 ¥.2d4 159 (7th Cir.

1940); Liptak v. Security Benefit Ass'n, 183 N.E. 564 (Ill.

1932).
VI. Use the examination under oath to limit extra-

contractual exposure. The examination under oath is usually
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taken at a time where the insured is still attempting to be
cooperative and has not had a chance to formulate his extra-
contractual claim. When questioned about the carrier's
activities, the insured will most often agree that the company
has not done anything improper.

- CONCLUSION

The defense of first party property insurance claims is one
of the few areas where an insurance carrier can enter a
courtroom on an equal footing with its insured. However, this
status can be lost by the defense counsel if he fails to
recognize the unique nature of the standard fire insurance

poiicy and the defenses available thereunder.
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APPENDIX

STANDARD PROVISIONS—IOWA ONLY

T R L S I R

Concealment, This entire policy shall be wvoid if whether
fraud before or after a loss. the insured has wil-

fully conceated or misrepresented any ma-
terial fact or circumstance concerning this insurance or the
subject thereof or the interest of the insured therein or in case
of any fraud or false swearing by the insured relating thereto

Uninsurable This policy shall not cover accounts, bills,

and currency, deeds, evidences of debt. money or

excepted property. securities; nor, unless specifically named
hereon in writing, bullion or manuscripts.

Perils not This Company shall not be liable for loss by

inctuded. fire or other perils insured against in this

policy caused. directly or indirectly. by: (a)
enemy attack by armed forces. including action taken by mili-
tary, naval or air forces in resisting an actual or an imrmediately
impending enemy attack; (b) invasion; (c) insurrection: (d)
rebellion; (e) revolution: (N civil war; {g) usurped power; (h)
order of any civil authority except acts of destruction at the time
of and for the purpose of preventing the spread of fire. provided
that such fire did not originate from any of the perils excluded
by this policy; (i} neglect of the insured 1o use all reasonable
means to save and preserve the property at and after 2 loss, or
when the property is endangered by fire in neighboring prem-
ises; (j) nor shall this Company be liable for loss by theft
Other Insurance. QOther insurance may be prohibited or the
amount of insurance may be limited by en-
dorsement attached hereto
Conditions suspending sor restricting insurance, Unless other-
wise provided in writing added hereto this Company shafl not
be liable for loss occurring
{a) while the hazard is increased by any rmaeans within the con-
trol or knowledge of the insured; or
{h) while a described building whether intended for otcupancy
by owner or tenant. is vacant or unoccupied beyond a period of
sixty consecutive days; or
{c) as a result of explosion or riot. unless fire ensue and in
that event for loss by fire only
Other perils Any other peril to be insured against or sub-
or subjects. ject of insurance to be covered in this policy
shall be by endorsement in writing hereon or
added hereto.
Added provisions. The extent of the application of insurance
under this policy and of the contribution to
be made by this Company in.case of loss. and any other pro-
vision or agreement not inconsisient with the provisions of this
policy. may be provided for in writing added hereto. but no pro-
vision, may be waived except such as by the terms of this policy
is subject to change
Waiver No permission affecting this insurance shall
provisions, exist, or waiver of any provision be valid,
unless granted herein or expressed in writing
added hercto No provision, stipulation or forfeiture shall be
held to be waived by any requirement or proceeding on the part
of this Company relating to appraisal or to any examination
provided for herein. )
Cancellation This policy shall be cancelled at any time
of policy. at the request of the insured. in which case
this Company shall, upon demand and sur-
render of this policy. refund the excess of paid premium above
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STANDARD PROVISIONS—IOWA ONLY

60
61
62
63

65

{Continued)}

the customary short rates for the expired time This pol-
icy may be cancelled at any time by this Company by giving
to the insured a five days written notice of canceltation with
or without tender of the excess of paid premium above the pro
rata premium for the expired time which excess, if not ten-
dered. shall be refunded on demand. Notice of cancellation shall
state that said excess premium (if not tendered) will be re-
funded on demand

Mortgagee If loss hereunder is made payable, in whole
interests and or in part, to a designated mortgagee not
obligations. named herein as the insured, such interest in

this policy may be cancelled by giving to such
maortgagee a ten days’ written notice of can-
cellation
If the insured fails to render proof of loss such mortgagee upon
notice shall render proof of loss in the form herein specified
within sixty (60) days thereafter and shall be subject to the pro-
visions hereof relating to appraisal and time of payment and of
bringing suit I this Company shall claim that no liability ex-
isted as to the mortgagor or owner, it shall to the extent of pay-
ment of loss to the mortgagee, be subrogated to all the mort.
gagee’s rights of recovery, but without impairing morigagee’s
right to sue; or it may pay off the mortgage debt and require
an  assignment thereof and of the mortgage Other provisions
relating te the interests and obligations of such mortgagee may
be added hiereto by agreement in writing
Pro rata liability. This Company shall not be liable for a great-
er proportion of any loss than the amount
hereby insured shall bear to the whole insurance covering the
property against the perii involved, whether coliectible or not
Requirements in The insured shall give immediate written
case loss occurs. notice to this Company of any loss, protect
the property from further damage, forthwith
separate the damaged and undamaged personal property, put
it in the best possible order. furnish a complete inventory of
the destroyed. damaged and undamaged property, showing in
detail quantities, costs, actual cash value and amount of [oss
claimed; ~and within sixty days afier the loss, unless such time
is extended in writing by this Company, the insured shall render
te this Company a proof of loss, signed and sworn to by the
insured, stating the knowledge and belief of the insured as to
the fotlowing: the time and origin of the loss, the interest of the

2 insured and of all others in the property the actual cash value of

each item thereof and the amount of loss thereto. all encum-
brances thereon. all other contracts of insurance, whether valid
or not, covering any of said property. any changes in the title
use occupation location. possession or exposures of said prop-
erty since the issuing of this policy. by whom and for what
purpose any building herein described and the several parts
thereof were occupied at the time of loss and whether or not it
then stood on leased ground and shall furnish a copy of all the
descriptions and schedules in all policies and. if required, verified
plans and specifications of any building. fixtures or machinery
destroyed or damaged The insured as often as may be reason-
ably required. shall exhibit to any person designated by this
Company all that remains of any property herein described. and
submit to examinations under ocath by any person named by this
Company, and subscribe the same; and as often as may be
reasonably required. shall produce for examination all books of
account  bills. invoices and other vouchers, or certified copies
thereof if originals be lost, at such reasonable time and place as
may be designated by this Company or its representative and
shall permit extracts and copies thereof to be made
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STANDARD PROVISIONS—IOWA ONLY

(Continued)
123 Appraisal In case the tnsured and this Company shall
124 fai] to agree as to the actual cash value or

125 the amount of loss, then on the written demand of either, each
126 shall select a competent and disinterested appraiser and notify
127 the other of the appraiser selected within twenty days of such
128 demand The appraisers shall first select a competent and dis-
129 interested umpire; and failing for fifteen days to agree upon
130 such umpire. then. on request of the insured or this Company,
130 such umpire shall be selected by a judge of a court of record in
132 the state in which the property covered is located. The ap-
133 praisers shall then appraise the loss, stating separately actual
134 cash value and loss to each item; and, failing to agree, shali
135 submit their differences, only, to the umpire. An award in writ-
136 ing. so itemized of any two when filed with this Company shall
137 determine the amount of actual cash value and loss. Each
138 appraiser shall be paid by the party selecting him and the ex-
139 penses of appraisal and umpire shall be paid by the parties

140 equally

141 Company’s It shall be optional with this Company to
142 options. take all, or any part, of the property at the
143 agreed or appraised value and also to re-

144 pair rebuild or replace the property destroyed or damaged with
145 other of like kind and quality within a reasonable time, on giv-
146 ing notice of its intention so to do within thirty days after the
147 recetpt of the proof of loss herein required

148 Abandonment. There can be no abandonment to this Com-
149 pany of any property

150 When loss The amount of loss for which this Company
151 payable may be Hable shall be payable sixty days
152 after proof of loss, as herein provided, is

i53 received by this Company and ascertainment of the loss is made
154 either by agreement between the insured and this Company ex-
{55 pressed in writing or by the filing with this Company of an
156 award as herein provided

157 Suit. No suit or action on this policy for the recov-
158 ery of any claim shall be sustainable in any
159 court of law or equity unless all the requirements of this policy
160 shall have been complied with. and unless commenced within
161 twelve months next after inception of the loss

162 Subrogation, This Company may require from the insured
163 an assignment of all right of recovery against
164 any party for loss to the exteat that payment therefor is made
165 by this Company
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RULES OF EVIDENCE - FEDERAL AND IOWA UPDATE

John B. Grier

The Advisory Committee, formed to study the Federal Rules
of Evidence, was appointed by the lowa Supreme Court on December 14,
1981. The Committee was directed to undertake a study of the
Federal Rules of Evidence for the purpose of recommending which
rules, if any, should be adopted for use in the lowa state court
system. The lowa Rules of Evidence became effective on July 1,
1983. This outline presents an update as to case law interpretation
of the lowa Rules of Evidence from its date of adoption through
the most r‘ecént Reporter received at the time of drafting, including
lowa and Federal case law interpretation. This update is effective
through 368 N.W.2d 68, 766 F.2d 1536, and through 611 F.Supp.

989.
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IOWA AND FEDERAL RULES OF EVIDENCE UPDATE

1. GENERAL PROVISIONS
A. Rule 101. 5Scope
1. No comment.
2. No case law interpretation,
B. Rule 102. Purpose and Construction
1. No comment,
2. No case law interpretation.
C. Rule 103. Rulings on Evidence
1. This rule is identical to lowa law in force prior
to the enactment of the lowa Rules of Evidence.
2. Federal Rule 103(d) (Plain Error) was not adopted
because it is contrary to the lowa Rule 103 requirement for a
timely and proper objection to evidence affecting a substantial
right of a party, and for offers of proof where appropriate.
3. Case law:
a. Civil Cases - Objection

Carter v. Wiese Corp., 360 N.W.2d 122

(lowa App. 1984). Truck driver and his wife brought negligence
action against corporation. Defendant objected to opinion testimony
that 1t was "without a proper foundation." The trial court allowed

the testimony into evidence. On appeal, the court stated that



when a party seeks to exclude evidence, the specific grounds
of objection need to be indicated to the trial court so as to alert
the judge to the question raised and further enable opposing
counsel to take remedial steps to cure the alleged defect. An
objection stating only that there is "no proper foundation", but
which does not state in what respects the foundation is lacking, is
insufficient to preserve error for appeal.

b. Criminal Cases

State v. Washington, 356 N.W.2d 192 (lowa

1984). Defendant was convicted of second degree theft.
Regarding an objection by defendant to the introduction of
certain photographs and officer's testimony coﬁcer‘ning photographs,
the lowa Supreme Court held that no error was preserved. The
state conceded that certain exhibits depicted items of property
not listed in the minutes of evidence. However, there was no
error in admission where defendant's objection was not made
at the earliest time after which grounds for objection became
apparent, and where defendant's motion contained no application
to have his objection precede officer's answer nor any excuse
for tardiness.
D. Rule 104, Pfeliminar'y Questions

1.  Under Rule 104(a) preliminary matters concerning
both exclusion and admission of evidence can be addressed by
the court. lowa has long used a motion in limine to exclude

an anticipated evidentiary offer and now under this rule an




advance determination with regard to the admission of evidence

can be made.
2. Rule 104{b)-{e) makes no changes in lowa practice E

regarding conditional relevancy.

3. No case law interpretation.

E. Rule 105. Limited Admissibility

1. This is consistent with previous lowa practice
and Federal Rule 105 in that evidence which is admissible as
to one party for one purpose, but not admissible as to another
party for another purpose, should be admitted.

2. No case law interpretation.

F. Rule 106. Remainder of Related Acts, Declarations,
Conversations, Writings, or Recorded Statements

1. No comment

2. No case law interpretation

It JUDICIAL NOTICE
A. Rule 201. Judicial Notice of Adjudicative Facts
1. No comment
2. Case law interpretation:

a. Purchasing Power - In Re Marriage of

Mentel, 359 N.W.2d 505 {lowa App. 1984). Wife filed a
petition seeking dissolution of marriage. After stating that
the lowa Supreme Court has taken judicial notice, in retrospect,

of the reduced purchasing power of the dollar when considering

child support payments, the court stated it should not take



judicial notice of future inflation.

b. Medical Records - State v. Henze, 356

N.W.2d 538 (lowa 1984). In determining whether medical

records relied on by doctor in giving opinion testimony were
within hearsay exception, court could take judicial notice of
fact that doctors customarily rely on medical records prepared
by other doctors in forming opinions about their patients’
conditions.

C. Insurance Policy ~ McAndrews v. Farm

Bureau Mutual Insurance Co., 349 N.W.2d 117 (iowa 1984}.

Insured brought action against liability insurer alleging breach

of contractual duty to defend after insured lost action brought

by third party for assault and battery in which insurer had

refused to defend insured. The insured, in his petition, did

not allege facts sufficient to bring his claim within the liability
covered by the policy. The court, holding that the insured

was not covered by the policy due to the exclusion clause eliminating
from coverage intentional acts of bodily injury or property damage,
stated that in determining policy coverage, it may take judicial
notice of the facts bearing on the policy coverage.

d. Decisions in Other Courts - Cunha v. City

of Algona, 3343 N.W.2d 591 (lowa 1983). This action results
from the 1980 unappealed, unpublished Federal district court
judgment granting habeas corpus relief to plaintiff. Plaintiff

then sued the county and defendant for damages. In defendant




county's motion to dismiss, asserted on the ground that the
county would not have been required in 1970 to anticipate a
change in a rule (which was the basis of habeas corpus relief},
the court noted that the 1980 decision was not placed before

it by pleading, proof, or stipulation. Therefore, as an lowa
district court cannot in one case take judicial notice of other
cases, let alone a case in another trial court, the motion must

be overruled.

Iil, PRESUMPTIONS IN CIVIL ACTIONS

A. Rule 301. Presumption in General in Civil Actions
and Proceedings

1. Common law rule of presumptions is not affected
by adoption of this rule. Presumptions are evidence and "clear,
satisfactory and convincing evidence" is needed to rebut a

presumption. Estate of Givens, 119 N.W.2d 191 (lowa 1963}.

2. Federial Rule 301 ~ all rebuttable presumptions
would be treated as a procedural device that only shifts the
burden of going forward to the opposing party.

3. No case law interpretation.

v, RELEVANCY AND ITS LIMITS
A. Rule #01. Definition of "Relevant Evidence”
1. The lowa common law definition of "relevant

evidence" is the same as Federal Rule #01. Carson v. Mulnix,

263 N.W.2d 701, 706 {lowa 1978).



2,  The concept of materiality has been included
within the definition of relevancy and is described as that
which "ordinarily relates to the pertinency of offered evidence
to the issues in dispute or to the issue of credibility.” State
v. Clay, 213 N.W.2d 473, 477 (lowa 1973).

3. Case law interpretation:

a. In General - Carter v. MacMillan Oil Co., !nc., 355
N.W.2d 52 (lowa 1984). Gasoline customer brought action
against oil company for abuse of process, malicious prosecution,
and negligence in instigation of prosecution. Plaintiff was
threatened by defendant that if it commenced this action,
defendant would sue for abuse of process. Trial court
excluded this testimony. lowa Supreme Court, affirming in
part and reversing in part the trial court's decision, stated
that relevancy and materiality are matters of trial court discretion
and that relevant evidence will be excluded when its probative
value is substantially outweighed by confusion of issues or
considerations of waste of time. Here, if the threat made to
plaintiff with resepct to the br'inging of this action was improper,
it should have been made the subject of an additional claim.
It was not a matter embraced within the issues of the present
case,

b. Receipt of Mail - Liberty Mutual Insurance

Co. v. Caterpillar Tractor Co., 353 N.W.2d 854 {lowa 1984).

Plaintiff's suit was dismissed pursuant to lowa Rule of Civil
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Procedure 215.1. Court reversed dismissal after showing by
plaintiff of proof that it did not receive a piece of mail giving
notice of dismissal from clerk. This was competent and relevant
evidence that it was not mailed.

C. Bad Checks - State v. Storrs, 351 N.W.2d

520 {lowa 1984). The court in a prosecution for second-degree
theft based on a bad check did not abuse its discretion in
admitting evidence concerning prior overdrafts, since evidence
was admissible to show knowledge, intent and absence of mistake.

d. Subsequent Fall - Madison v. Colby, 348

N.W.2d 202 (lowa 1984). The trial court, in a negligence

action, did not abuse its discretion in excluding evidence of

a fall by another person on parking lot where plaintiff was

injured, where the person's fall was subsequent to injured
plaintiff's first fall and in a different winter season than plaintiff's
second fall. Evidence of former accidents at a place is admissible
to show its dangerous character and knowledge thereof if conditions
are substantially similar or comparable and are not too remote.

This determination is at the discretion of the trial court.

B. Rule 402. Relevant Evidence Generally Admissible;
Irrelevant Evidence Inadmissible

1. No comment
2. Case law interpretation:

a. Worker's Compensation - Carter v. Wiese

Corp., supra at 1-C-3-a, p. 1 above. Truck driver and wife

brought negligence action against corporation, seeking damages
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for personal injuries and loss of consortium as a result of
driver's accident which occurred in corporation's place of

business when a ladder fell on him. Defendant argued the

trial court erred when it prohibited further discussion of
workers' compensation aspects of case, after mention had been
made that benefits were received, but that the insurance carrier
for the benefits was subrogated. The court held the workers!

compensation statements were not relevant to the issue of

"malingering" and that there was no abuse of discretion.

b. Termination of Officer - Johnson v. Civil

Service Comm'n of City of Clinton, 352 N.W.2d 252 (lowa 198%&).

in an action against city challenging the police department's
termination of a police officer for use of excessive force, evidence
of discipline imposed on another officer for using excessive force
was irrelevant,

c. Fraud -~ Kunkle Water & Electric v. City of Prescott,

347 N.W.2d 648 (lowa 1984). Water company brought action

against city to collect a delinquent account for labor and

equipment furnished in repairing city's water system, and city
defended on ground of fraud and violation of the competitive
bidding statute. As to plaintiff's irrelevancy objection to
admission of evidence that in 32 other instances over a five-
year period they had estimated below the statutory limitation

on projects that later overran the $10,000 trigger for competitive

bidding, and had in a number of those instances divided its

-12-



billing to disguise that fact, theire was no abuse of discretion
by the trial court in admitting the evidence. The evidence
tended to establish an overall pattern lending support to the
city's contention of fraud and deliberate evasion of the statute.

d. Photographs - Briner v. Hyslop, 337 N.W.2d

857 {lowa 1983). A wrongful death action arising out of an
automobile-truck accident was instituted against a corporate
employer and its truck driver. Defendant argued the trial
court erred in admitting into evidence photographs of the scene
of the accident and the condition of the vehicles subsequent

to the accident, as they were irrelevant. Defendant also argues
that testimony of a passenger of plaintiff's vehicle was irrelevant.
The court holds these were relevant to the issue of outrageous
conduct of defendant and punitive damages. The evidence
tended to show the nature, extent, and enormity of the

wrong. There was no abuse of discretion by the trial court

in allowing this evidence in.

e. Racial Discrimination ~ Richardson v. Quick

Trip Corp., 591 F.Supp. 1151 (D.C. lowa 198%). Plaintiff filed
suit under Title VII alleging that his discharge for violation
of his employer's no-beard policy constituted racial discrimination
because the policy had a disparate impact on black males.
Regarding an opinion survey, the court stated:
1.  For opinion survey to be independently
admissible as evidence, proponent must in some manner

validate sampling technique used and explain how reliability
was assured.
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2. Burden on proponent of opinion survey
evidence to show reliability is greater if survey purports
to represent subjective data, such as attitudes or
beliefs, because of inherent difficulty of accurately
measuring such data.

3. Although opinion survey data was not
shown to be reliable and, thus, to be independently
admissible to show how average convenience store
customer would react to convenience store personnel with
beards, data was admissible in employment discrimination
action arising out of firing of plaintiff for
violating employer's no-beard policy for limited
purpose of supporting decision of management not to
rescind no-beard policy.

C. Rule #03. Exclusion of Relevant Evidence on Grounds
of Prejudice, Confusion, or Waste of Time

1. lowa common law with regard to exclusion of
relevant evidence on policy grounds is the same as Rule 403.

State v. Hall, 297 N.W.2d 80, 87 {lowa 1980).

2. Case law interpretations:

a, In General - Carter v. Wiese Corporation,

supra at 1-C-3-a, at page 1 above. A trial judge can and
should exclude evidence when convinced it would create a
danger of prejudice outweighing its probative value.

b. Photographs ~ State v. Munz, 355 N.W.2d

576 [lowa 1984). Defendant was convicted of two counis of
third-degree sexual abuse. On appeal, the court held there
was no error in admitting pictures showing defendant and victim
engaged in various sex acts which were on dates other than

those charged. The determination of relevancy verses prejudicial
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effect is one for the trial court and will only be reversed upon

a showing of abuse of discretion,

C. Wrongful Death - Sechler v. State, 340

N.W.2d 759 (lowa 1983). Administrator of estate of motorcyclist
brought wrongful death action against state and two of its
employees based on alleged negligence in barricading a closed
highway. Regarding a blood test taken from the deceased,

the court stated:

1. Inability of mortician who withdrew
blood sample from motorcyclist killed when his motorcycle
ran into barricade to positively state that syringe and
bottle cap were sterile was not fatal to foundation of
blood sample evidence, where factory-wrapped syringe
and needle were intact when received, capped vacuum tube
from regular alcohol collection kit was used, tube was
closed by rubber stopper and was not subject to leakage
except when needle was withdrawn, and mortician used
substantial care in withdrawing sample.

2.  Although mortician did not seal blood
sample vial and vial remained in unlocked cooler for more
than one week, labeling anr' storage of sample met foun-
dation standards for introdi:iction of blood sample evidence
in wrongful death action brought against State, where
mortician properly labeled sample and presented kit to
patrolman unsealed, kit was sealed and mailed to laboratory,
was received in good shape with no evidence of tampering
or spillage of blood, and samples were placed in cooler
that was accessible only to employees of laboratory.

d. Comparative Sales Data - Taylor v. City

of Des Moines, 337 N.W.2d 881 {lowa App. 1983). Action for

condemnation. The city appeals claiming the trial court erred
in admitting as a comparative sale evidence of a negotiated sale
of land between seller who knew that a public body had determined

to acquire the land for a public purpose. The court, noting
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that for a sale of land to be comparable in determining a
condemnation award must be between a willing buyer and
willing seller, held that no reversible error was committed and
the evidence was not prejudicial. The jury would give little

if any weight to the "comparable sale" in determining the value
of plaintiff's land.

e. Photographs - Dabney v. Montgomery Ward

& Co., Inc., 761 F.2d 494 (C.A. 8th 1985). Action was brought
seeking damages for injuries sustained in a fire allegedly caused
by a furnace manufactured by defendant. Defendant argues

on appeal that the trial court erred in admitting photographs
which depicted the nature and extent of burns to plaintiff's
body. The court held there was no abuse of discretion by the
trial court and the pictures were not overly prejudicial.

f. Epidemiological Studies - Kehm v. Procior

& Gamble Mfg. Co., 724 F.2d 613 (8th Cir., 1983). in products

lability action brought against manufacturer of tampons, reports
of epidemiological studies conducted by Center for Disease Control
and various state health departments and analyzing the statistical
relationship between tampon use and the incidents of toxic shock
syndrome were admissible under the investigative public reports
exception io the hearsay rule, in absence of showing that the
reports were not trustworthy, and trial court did not abuse

its discretion in refusing to exclude the reports as prejudicial,

in light of manufacturer's opportunity to chalienge the methodology
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and findings of the studies through presentation of its own

evidence.

D. Rule 304, Character Evidence Not Admissible to Prove
Conduct; Exceptions; Other Crimes

1. No comment
2, Case law interpretations:

a. [304{a)] Self-Defense - State v. Miller,

359 N.W.2d 508 (lowa App. 1984). Defendant was convicted

of second-degree murder. On appeal, the Court of Appeals
reversed the trial couf‘t's decision based on the trial court's
sustaining the state's objection to defense counsel's mentioning
previous violent incidents involving the victim during opening
statements. Generally, when a murder defendant denies a crime
or contends that it was unintentional, evidence of a deceased's
character trait is not admissible. However, an exception to

this rule applies where the accused asserts that he acted in
self-defense and the slightest supporting evidence is introduced.
Further, evidence of deceased's character trait is specifically
admissible to show the state of mind of defendant. Therefore, the
reversible error here was that the trial court denied defense |
counsel the right to refer, during opening statement, to victim's
previous acts of violence. The defendant fully intended to intro-
duce such evidence at his murder trial to show his state of

mind at the time the crime was committed. The evidence was

extremely relevant to the claim of self-defense.
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b, [404(b)] Knowledge of Crime - State v.
Mendiola, 360 N.W.2d 780 (lowa 1985). Defendant was convicted
of possessing a controlled substance with intent to deliver. As
to defendant's prior conviction for similar offense in Texas,
the court held this was admissible where defendant denied
knowledge that scales could be used to weigh marijuana. In
affirming, the Supreme Court stated that exceptions to rule
that evidence of other crimes is generally inadmissible are built
around situations where the prior crime is relevant, not because
prior acts tend to prove defendant is a bad person who has
capacity to commit bad acts, but because prior act tends to
establish element in pending prosecution. This evidence is
admissible so long as its probative value outweighs its prejudicial
effect.

c. [408(b}] Motive - State v. Williams, 360

N.W.2d 782 (iowa 1985). Defendant was convicted of first-
degree murder. In affirming the conviction, the court stated
that evidence that defendant was connected to prior killing of
fellow inmate was relevant to defendant's alleged involvement
in the murder of another inmate who had stated that he was
going to give evidence against defendant implicating him in
earlier murder. This went to issue of motive of defendant.
d. J4ou(b)] Viclent Tendancies — State v.
Miller, 359 N.W.2d 508 (lowa App. 1984}. Defendant was

convicted of second-degree murder. In affirming the conviction
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the court stated that the trial court acted properly in excluding
evidence consisting of a divorce decree referring to the murder
victim's violent tendancies. The divorce decree was neither
reputation evidence nor evidence of specified acts of violence,
but merely established victim's violent tendencies in a particular
domestic situation.
E. Rule #05. Methods of Proving Character

1. As to (a), the rule is consistent with lowa case

law concerning admissibility of reputation and opinion testimony

to prove a character trait. State v. Scalf, 254 lowa 669, 119

N.W.2d 868 {1963). Cross-examination as to specific instances
of conduct is also consistent with lowa case law. State v.
'_l-(_gl_xl, 233 lowa 852, 5 N.W.2d 849 (1942},

2. As to (b), for an example of the application of

this rule, see State v. Jacoby, 260 N.W.2d 828 (lowa 1977).

3. Case law interpretation:

a. Personality of Defendant - State v. Hood,

346 N.W.2d 481 (lowa 1984). Defendant and co-defendant were
convicted of first-degree murder. Court held regarding expert
testimony of defendant's character that an evaluation of defendant
as being a "passive-dependent" personality was admissible as
bearing on her inherent inability to form specific intent necessary
for first-degree murder and, therefore, on the probability of

her committing the first-degree murder charged.
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F. Rule 406. Habit; Routine Practice
1. lowa common law with respect to the admissibility
of evidence of habit is similar to Federal Rule 406. Such
evidence, when offered to show that on a particular occasion
the thing was done as usual "is naturally a thing of probative
value" and "is constantly admitted in evidence." 5State v.
Shelton, 176 N.W.2d 159, 162 (lowa 1970}.
2. No case law interpretation.
G. Rule 407. Subseguent Remedial Measures
1. lowa's rule is similar to Federal Rule 407, however,
it specifically does not apply to actions based upon strict liability
or breach of warranty.
2. No case law interpretation.
H. Rule #08. Compromise and Offers to Compromise
1. lowa common law is in accord with Federal Rule
408 to the extent that offers to compromise a controversy are
generally inadmissible as an admission of liability; and that
offers to compromise are admissible for purposes other than
proof of liability, such as to prove waiver or good faith in
asserting a claim, or mitigation in a punitive damage claim,

See Pogge v. Fullerton Lumber Co., 277 N.W.2d 916, 921

{lowa 1979},
2. Case law interpretation:

a. "Buying Peace" - Miller v. Component

Homes, Inc., 356 N.W.2d 213 (lowa 1984). Employee brought
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action for commissions due from his employer. Three letters
written by the employee demanding commissions and which tended

to show that the employer had intentionally rather than

inadvertently failed to pay him were admitted into evidence

over defendant's objection that these letters were an offer of
compromise. The court, in holding that the letters were properly
admitted, stated that:

1.  Proof of offer to compromise controversy
involved in litigation, or of fact that offer to compromise
was made, is inadmissible, apart from its possible admissibility
as independently relevant evidence.

2. Offer of settlement or compromise
exclusionary rule is designed to exclude such evidence
only when it is tendered as admission of weakness of other
party's claim or defense, not when it is tendered to prove
fact other than liability.

3. Evidence of offer of settlement or
compromise is excluded because it implies merely desire
for peace, not concession of wrong done.

4. Since law favors settlement of
controversies out of court, a person is entitled to
endeavor to "buy his peace" without danger of being
prejudiced in case his effort should fail; hence, public
policy favors regarding any communications made toward
that end as privileged.

5. In employee's action for commissions
due from his employer, three letters written by employee
offering to settle his differences could not be objectionable
as attempt to establish admission of liability by employer
since they were not written by adversary attempting to
"buy his peace.”

{. Rule #09. Payment of Expenses
1. lowa common law excludes evidence of advance

payment of property damages and promises to pay medical bills
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on public policy grounds. Lewis v. Kennison, 278 N,W,2d 12

{lowa 1979).

2. Rule 409 only excludes any and all expenses
occasioned by an injury, in contrast with the Federal rule which
excludes only evidence concerning "medical, hospital or similar
expenses."

3. Rule 409 only excludes evidence when it is offered
to prove liability and is limited only to evidence of "furnishing
or offering or promising to pay" expenses.

b, No case law interpretation.

J. Rule #10. Inadmissibility of Pleas, Plea Discussion,
and Related Statements

1. This adopted Federal Rule 410. The stated benefits
of the new rule are:

a. It excludes use of evidence regarding pleas
only to criminal or civil proceedings directly involving the
defendant himself;

b. It limits excluded evidence only to withdrawn
pleas, nolo contendere pleas, and plea discussions with a
prosecuting attorney;

c. It allows otherwise unusable evidence to
be admitted in a later criminal proceeding for perjury or false
statement if the defendant later lies under oath in contradiction
to earlier statements under oath.

2. No case law interpretation.
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K. Rule #11. Liability Insurance
1. lowa common law is in accord with Rule 411,
2. Case law interpretation:

a. Carter v. Wiese Corp., supra at ~C-3-a,

at page 1 above. Absent a showing of prejudice, introduction of
insurance coverage into a negligence suit will not warrant reversal.
At trial, Defendant contended plaintiff inquired into matters
concerning defendant's liability insur'an¢e coverage. The defendant
objected and immediately motioned for mistrial. The Court of
Appeals in affirming the trial judge's decision overruling defendant's
motion for new trial stated that the reference to insurance made

by plaintiff's expert witness had no relevance to the issue of
liability insurance coverage. The references were not blatant

such that it would have informed the jury of defendant's insurance
coverage of any liability found.

L. Rule 412. Sexual Abuse Cases; Relevance of Victim's
Past Behavior

1. This rule will be read in the same manner as

lowa Rule 20{5). State v. Ogilvie, 310 N.W.2d 192, 195 (lowa 1981).

2. Case law interpretation:

a. In General -~ State v. Clarke, 383 N.W.2d

158 (lowa 1984). Defendant was charged with third-degree
sexual abuse. Trial court entered an order permitting defendant
to introduce evidence of complaining witness' past sexual conduct.

in reversing that order, the lowa Supreme Court stated that
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the probative value of defendant's proposed inquiry concerning
whether victim of alleged sexual abuse had ever had oral inter-
course with anyone within one year prior to crime did not outweigh
prejudicial effect and public policy favoring exclusions of such
evidence. The defendant did not make a showing supporting
his theory of relevancy, one theory being that if complainant
had previously experienced oral sex with another person she
would be more likely to later fantasize the event and second
theory being that the only way complainant, whom defendant
alleged had fantasized the crime, would be able to describe
fantasized act of oral sex plausibly would be because of similar

experience.

V. PRIVILEGES
A. Rufe 501. General Rule
1. This rule, like its Federal counterpart, leaves
the matters of privileges essentially undisturbed. Statutory
and case law pronouncements respecting privilege continue in
force by operation of the rule.

2. No case law interpretation.

VI. WITNESSES

A. Rule 601. General Rule of Competency

1. No comment.
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2. Case law interpretation:

a. In General - State v. Halstead, 362 N.W.2d

504 (lowa 1985). Admissibility of opinion evidence as to mental
capacity of witness is left to the discretion of the trial court
under the circumstances of a given case, guided by the question
of whether expert's opinion will be helpful to the jury in performing
its function. In this prosecution for child sexual abuse, the
trial court did not abuse its discretion in not admitting testimony
of defense psychiatrist as to victim's ability to testify. The
testimony would add nothing that was not or could not have
been brought about by examination of child or was beyond the
commen understanding of the jury. The child was competent

to testify.

b. Retarded Adult - State v. Miller, 359 N.W.2d

508 (lowa App. 1984). Trial court acted within its discretion
in determining that a retarded adult, who had been adjudicated
incompetent in anothér state, was competent to testify during
a murder trial. The court examined the witness extensively
about her recollection of the event in question and her understanding
of telling the truth. The wi.tness" responses demonstrated that
it was reasonable to conclude she was competent to testify.
B. Rule 602. Lack of Personal Knowledge
1.  This rule is in accord with the longstanding lowa
requirement that a witness must testify from first~hand knowledge.

2. Case law interpretation:
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a. In General - Carter v. Wiese Corp., supra

at 1-C-3-a, at page 1. Witness was going to testify as to what
she hear'd. her daughter-in-law tell her concerning the plaintiff.
HoweVer', as the witness did not have personal knowledge of
the information concerning the plaintiff, the testimony was properly
excluded as hearsay.

C. Rule 603. Oath or Affirmation

1.  This requires both the administration and understanding
of an ocath as a predicate to competency.

2. No case law interpretation,

D. Rule 604, Interpreters.
1. No comment
2. No case law interpretation.
E. Rule 605. Competency of Judge as Witness
1. This is consistent with previous lowa law.
2. No case law interpretation,
F. Rule 606. Competency of Juror as Witness

1.  This rule is consistent with lowa practice regarding
the testimony of jurors both during the trial and post trial.

2. Rule 606(b), like lowa common law, protects the
sanctity of the jury room regarding matters that inured in the
verdict, while allowing disclosure of extraneous misconduct.

3. No case law interpretation.

G. Rule 607, Who May Impeach
1.  This rule is in accord with pre-existing lowa

practice.
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2. Case law interpretation:

a. in General - State v. Halstead, supra at

VI-A-2-a, at page 21. Parties are entitled to try to impeach
a witness' credibility as it is reflected in his ability to observe,
remember, or recount. The Court has held that evidence of
mental capacity is admissible as bearing on the issue of credibility
when the witness was judicially adjudged insane prior to the
act which gave rise to the case. However, as this witness was
not judicially adjudged insane, the trial court did not abuse
its discretion in not admitting into evidence the doctor's testimony
as to the witness' competency.

H. Rule 608, Evidence of Character and Conduct of Withess

1. lowa law previous to Rule 608(a) permitied an

attack on credibility baséd on witness' reputation for "general

moral character" or untruthfulness. State v. Alberts, 43 N.W.2d

703 (lowa 1950); State v, Teager, 222 lowa 391, 269 N.W. 348

(lowa 1937). Rule 608(a) expands the admissible impeachment
testimony to reputation and opinion, consistent with Federal
Rule 405 and past lowa practice on nonimpeaching character
traits and requires that the attack be directed to the trait of
untruthfulness.

2. Case law interpretation:

a. In General - State v. Munz, supra at IV-c-2-c,

at page 10. Testimony of victim that defendant charged with

sexual abuse had beat her subsequent to charged abuse was not
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admissible to support victim's credibility by explaining reason
for her delay in reporting assaults, since victim's credibility
had not been called into question at time of such testimony.

I. Rule 609. Impeachment by Evidence of Conviction
of Crime

1. No comment
2, Case law interpretation:

a. In General - State v. Willard, 351 N.W.2d

516 (lowa 1984). Defendant was convicted of theft in the second
degree. On appeal defendant challenged the trial court's allowance
of questions asked by the State on cross-examination to impeach
defense witness concerning the witness' prior felony conviction.
The court, in affirming defendant's conviction stated that it
was permissible, for impeachment purposes, to inquire into the
specific nature of a witness' prior felony conviction that is otherwise
allowable, provided that the probative value of the inquiry is
not outweighed by its prejudicial impact to the defendant. Here,
the witness had been convicted of theft, a felony, and the crime
involved "dishonesty or false statement.”
J.  Rule 610. Religious Beliefs or Opinions
1. No comment
2. No case law interpretation.

K. Rule 611. Mode and Order of Interrogation and
Presentation

1. No comment

2. No case law interpretation.
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L. Rule 612, Writing used to Refresh Memory
1. No comment
2. No case law interpretation.
M. Rule 613. Prior Statements of Witness
1. This rule embodies prior existing lowa law and
establishes the procedure to be used to impeach a witness by
prior inconsistent statements.
2. Case law interpretation:

a. Prior Inconsistent Statement - State v. Oshinbanjo,

361 N.W.2d 318 (lowa App. 1984]. Defendant was convicted

of third-degree sexual abuse. At trial, the victim testifed that
she had not engaged in sexual intercourse for a week prior

to her attack. Defense counsel atiempted to have the nurse
who examined the victim testify that the victim stated she had
engaged in sexual intercourse earlier that day. The State
objected to admission of the nurse's testimony and the court
sustained the objection. In affirming the decision, the lowa
Supreme Court stated:

1.  First test in determining whether state-
ment is admissible as prior inconsistent statement is whether
proper foundation has been laid for its admission, alerting
the witness to the occasion of the prior statement and
giving witness opportunity to admit or deny making the
statement; if witness admits making the statement, then
it is not admissible, but if witness denies making the prior
statement or cannot remember making it, then the statement
may be admitted for purposes of impeachment.

2. During defendant's cross-examination

of rape victim, there was no foundation laid for later
admission of prior statement inconsistent with her trial
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testimony as to her prior sexual conduct, in that she was
not alerted to nature of the prior statement or time and
place of its making, nor was she given an opportunity

to admit or deny making the statement; therefore, trial
court properly excluded testimony concerning the prior
inconsistent statement.

3. If examining nurse's testimony about
rape victim's statements concerning her prior sexual con-
duct was offered to impeach victim's credibility, it constituted
extrinsic evidence of prior inconsistent statement of a
witness and, as such, was inadmissible, because victim
was not afforded an opportunity to explain or deny the
prior statement.

b. Impeachment Evidence - State v. Ware, 338

N.W.2d 707 (lowa 1983). Defendant was convicted of firsi-
degree murder. Defendant appeals contending the trial court
erred in allowing a statement to be admitted into evidence and
read to the jury, the purpose of the statement being to impeaéh
the defendant's testimony. The court held that the extrinsic
evidence of a prior inconsistent statement by a witness is
admissible, even when the witness admits making the statement,
if the witness is afforded an opportunity to explain or dehy

the statement and the opposing party is afforded an opportunity
to interrogate the witness.

N. Rule 614. Calling and Interrogation of Witnesses by
Court

1. By this rule lowa recognizes the right, but not
the duty, of the court to call and interrogate its own witnesses.

lowa had previously recognized this right in Scroggs Feed and

Grain Co. v. Vos, 254 lowa 620, 118 N.W.2d 543 (1962).
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2. No case law interpretation.
0. Rule 615. Exclusion of Witnesses
1. No comment

2. No case law interpretation.

VIl. OPINIONS AND EXPERT TESTIMONY
A. Rule 701, Opinion Testimony by Lay Witnesses
1. Adoption of this rule will not affect lowa practice as
to lay witnesses.
2. No case law interpretation.
B. Rule 702, Testimony by Experts
1. No comment
2. Case law interpretation:
a. Due Care & Proper Conduct - Bandstra

v. International Harvester, 367 N.W.2d 282 (lowa App. 1985).

Proper foundation was laid for the admission of testimony of

expert witness of plaintiff who brought action against manufacturer
of forage blower for injuries sustained when he fell into a hopper
opening of a forage blower. The expert had worked in the

area of industrial safety for several years and taught safety
administration at a university. He was hired as a safety consultant
by the Federal Bureau of Labor to write and design a training
program to be used in the field of major disasters and accident
prevention. He also examined the forage blower and had reviewed

several materials in preparing for the case. There was no
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prejudice in admitting this testimony as expert testimony.

b. Opinion Evidence, Weight - State v. Nunn,

356 N.W.2d 601 (lowa App. 1984). Defendant appeals from her

conviction for second-degree murder. She contends that the
state failed to present sufficient evidence that the killing was
not justified in light of defense expert witness' testimony on
the "battered woman syndrome." In affirming her conviction,
the court stated that the "trier of fact is not obliged to accept
opinion evidence, even from experts, as conclusive. It may
be accepted in whole, in part or not at all."

c. Fire Chief - Kellar v. Peoples Natural Gas

Co., a Div. of InterNorth, Inc., 352 N.W.2d 688 (lowa App.

1984). In action against gas company for damages for loss of
plaintiff's truck, the trial court did not abuse its discretion

in determining that city fire chief was competent to testify regarding
whether the riser to the gas line posed a fire hazard.

d. Officer -~ Miller v. Bonar, 337 N.W.2d 523

‘(lowa 1983). Defendant appeals from action for damages involving
two trucks. Defendant objects that a police officer was allowed

to testify as to opinions formed regarding the accident. The
court, in holding the receipt of opinion evidence from the officer
was within the officer's discretion noted that the policeman had

25 years experience as a trooper and had investigated 800-1000

accidents. Taking into consideration the policeman's experience,
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his opinion, based on his investigation of the yaw marks and
skid marks on the pavement, the damage done to the two trucks
and the point at which they came to rest, was admissible as
expert testimony. .

e. Officer's Testimony - State v. Taylor, 336

N.W.2d 721 (lowa 1983)}. Defendant was convicted of two counts
of first-degree murder. Regarding expert testimony, the lowa
Supreme Court held that the trial court did not abuse its
discretion in finding officer qualified to give testimony
concerning effects of certain quantity and quality of heroin
on a person, where officer had been member of police department
for over 15 years, had had extensive experience working on
drug cases and with people involved in drug cases, both
informants and drug users, and he had accumulated knowledge
about quality of heroin available in the area, both through
continued education and courses in police investigative work.

C. Rule 703. “Basis of opinion Testimony by Experis

1. This rule represents a departure from lowa common

law. It is no longer necessary that the witness be interrogated
by means of a hypothetical question. The underlying factual
basis for the opinion need not be previously admitted or even
admissible independentiy of the opinion, if it is of such nature
and type reasonably relied upon by experts in the particular

fieid.
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2. Case law interpretation:

a. Charts and Reports - Carter v. Wiese Corp.,

supra at I-C-3-a, at page 1. Allowing into evidence charts
and reporis that plaintiff's expert testified from was not
improper, since expert gave his opinion based on that
information and he specifically testified that it was not unusual
to rely on that type of information.

b. Medical Records - State v. Henze, supra

at I1-A-2-b, at page 4. Defendant was convicted of operating
a motor vehicle while intoxicated. Defendant, contending he -
was not intoxicated, attempied to offer the expert testimony
of the doctor who examined him on the night of his arrest and
who later reviewed defendant's medical records. The state
objected to the doctors use of defendant's medical records as
a basis for his testimony. The trial court sustained the objection
and allowed the doctor to testify only as to his observations
of defendant the night of his arrest. In reversing the decision,
the court stated the medical records, prepared by other doctors
at the medical clinic where the witness practiced, were facts
or data of the type reasonably relied on by doctors in forming
opinions.
D. Rule 704, Opinion on Ultimate Issue
1. This rule is consistent with previous lowa law.

2, No case law interpretation.
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E. Rule 705. Disclosure of Facts or Data Underlying
Expert Opinion

1. This rule significantly changes previous lowa
law in that it is no longer necessary that opinion testimony be
offered by hypothetical questions. It should be noted, however,
that the rule gives the trial court the discretion to require that
hypothetical questions be used. Or, if such a procedure is
deemed advantageous, a trial court may permit an adverse party,
upon request and outside the presence of the jury, to conduct
a preliminary voir dire examination of the expert to uncover the
facts or data on which his opinion is to be based. If a prima
facie case is made that the expert does not have sufficient basis
for his opinion, then the trial court can preclude such opinion
testimony unless the party offering the testimony first establishes
the underlying facts or data. |

2. Case law interpretation:

a. Present Value of Damages - Beeck v. Aquaslide

'N' Dive Corp., 350 N.W.2d 149 (lowa 1984). Husband, injured

on a waterslide allegedly manufactured by corporate defendant.
Witness testified as to the present value of the damages incurred
to plaintiff. Defendant claims on appeal that exper't. witness'
testimony as to inflation and present value and the setoff.against
each other was not supported by the expert witness' assumptions.
T'He court held that defendant's objection went to the sufficiency

of the data upon which the expert rested his opinion, as
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distinguished from facts which qualified him to state an opinion
at all. Thus, these objections went to the weight and not the

sufficiency of the expert's testimony.

F. Rule 706. Couri-Appointed Experts
1. No comment

2.  No case law interpretation.

VIIt. HEARSAY
A. Rule 801. Definitions
1. This ruie is identical to the definition qf hearsay
set forth in Federal Rule 801(c). The definitional language
of what constitutes a "statement” and who is a "declarant" set

forth in Federal Rule 801(a} and 801(b) has_been quoted with

approval in State v. Miller, 204 N.W.2d 834, 840 (lowa 1973),

and State v. Galvan, 297 N.W.2d 3i%, 346 (lowa 1980).

2, Case law interpretation:

a. In General - State v. Mueller, 344 N.W.2d

262 {lowa App. 1983), Defendant appeals his conviction of
second-degree sexual abuse arguing that the testimony of a
child psychologist should have been excluded as prejudicial
hearsay evidence. The court holds that the testifnony of the
child psychologist regarding the child's oral assertions and
nonverbal conauct were hearsay and were not admissible under
the exception for statements made for the purpose of medical

diagnosis. {Rule 803{(4)). The child's statements were not
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made while seeking medical aid and benefit, but were responses
to the questions of the psychologist posed to determine if the
child had been abused. Admission of the hearsay testimony
constituted prejudicial error and necessitated that a new trial
be given to defendant.

b. Information Acted on or Responsive Conduct,
Statements not Offered to Prove the Truth of the Assertion

1. State v. Williams, 360 N.W.2d 782

(lowa 1985}. Defendant appeals his first-degree murder
conviction arguing that a fellow gang member's testimony that
the gang was afraid the victim would inform authorities of what
he knew of an earlier killing was hearsay. However, the court
held that since the statementis were not admitied for their truth,
they were not hearsay. 'These statements were offered only

to explain responsive conduct.

2. State v. Doughty, 359 N.W.2d 439

{lowa 1984). Defendant appeals his conviction of first-degree
kidnapping arguing that the testimony of a police officer,
reiterating statements made to him by the five-year-old victim,
should have been limited to explaining why the officer went

to the defendant’s apartment. The trial court ruled that
statements by the victim describing his sexual abuse were
admissible hearsay under the excited utterance exception. On
appeal, the state abandoned the argument that the statements

were an excited utterance as the child was not in a state of
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excitement. The state now argues the officer's statements were —
not hearsay because they were not offered to prove the truth

of the assertions, but that they were offered only to explain

the officer's actions which culminated in defendant's arrest.

The court holds that the testimony was inadmissible, under the
state's new theory, because it went beyond the point of merely
explaining why certain responsive actions were taken by the
officers. As the officer would become more specific by repeating

complaints of a particular crime by the accused, it is more likely

that the jury would misuse the evidence. The conviction was

reversed.

3. State v. Maniccia, 355 N.W.2d 256 {lowa

App. 1984). Defendant was convicted of delivery of a controlled

substance. On appeal he argues that the trial court erred in
admitting the testimony of the officer who accompanied an
informant to the sale of cocaine. The state argues that the
statements by the officer as to discussions between defendant
and informant were nonhearsay because they were introduced

to explain subs_equent conduct, or in the alternative, that they
were admissible as part of the facts and circumstances surrounding
the crime. The court held that the statements at issue were

not necessary to explain the officer's subsequent conduct, that
this could easily have been done without resort to the statements
in question. The court further held that the statements were
admitted for their truth and thus constituted inadmissible

hearsay. The conviction was reversed.

.38-



c. ldentity--Oral Statement as Hearsay - State
v, Maniccia, supra at V1llI-A-2-b-3, at page 34. Testimony
of agent regarding statements of defendant that agent heard
over radio receiver was not barred by hearsay rule, since
testimony concerned an admission of defendant and was
circumstantially corroborated by officer's statements regarding
persons present as well as defendant's action during transaction;
therefore, trial court did not abuse its discretion in overruling
defendant's objection.

d. Letters, Writings as Hearsay

1. State v. Henze, supra at I1-A-2-b, at page

4. Defendant's medical records, containing statements about

his physical and mental condition, were hearsay, where they
were not made by the _physician who testified at trial and were
offered to show that such physical and mental conditions actually
existed and may have affected defendant's actions on occasion
when he wés arrested for operating a motor vehicle while
intoxicated.

2. Kehm v. Proctor & Gamble Mfg. Co.,

supra at 1V-C-2-f, at page 12. The trial court did not abuse
its discretion in exciuding, on hearsay grounds, a letter from
the Center for Disease Control to manufacturers' association

of which defendant was a member. Where the trade association
did not receive the letter or forward a copy to defendant until

eighteen months after the commencement of the lawsuit, the
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likelihood the letter was untrustworthy was increased. The
trustworthiness of a business record justification for excepting
these from the hearsay rule was not satisfied.

3. Madison v. Colby, 348 N.W.2d 202

(ilowa 1984). Woman injured when she fell on icy parking lot
brought negligence action against those responsible for maintenance
of lot. Plaintiff's first treating physician's record was entered
into evidence through another doctor. Defendant argues

admission of the record, for the truth of the matters contained

in it was proper under the business records statute. The

Court, in holding the record was inadmissible hearsay, stated:

a) Offering the record under the
business records exemption to hearsay mandated exclusion
because the record was "hearsay within hearsay", or double
hearsay; and

b) The foundational prerequisites
for the record were not established to invoke the business
records statute because defendants failed to show the
record was made in the ordinary course of business at
or about the fime of the events recorded or that the
sources of information and method of preparation were
such as to indicate trustworthiness.

k. Poyzer v. McGraw, 360 N.W.2d 748

{lowa 1985). Personal injury suit brought by employee of farm
partnership for injuries received from a gas explosion and fire.
Defendant filed a pleading admitting she owned, operated and
maintained the property in quéstion. She later withdrew the
pleading. The withdrawal of the pleading did not erase the

pleading. It remained for the defendant to explain the admission
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after the admission was offered, and it was for the jury to sort
through the admission, its withdrawal, and the defendant's
explanation to determine the weight to be given to the
admission. o

e. Rebuttal - State v. Jespersen, 360 N.W.2d

804 (lowa 1985). Defendant was convicted of first-degree

murder. He appeals contending that witness's testimony that

she heard defendant say "if he had to kill Jeff to win this

fight, he would" was inadmissible hearsay. The court held

that the statement was admissible under Rule 801(a)(1)(B)

because the declarant was subject to cross-examination

concerning the statement, and that the statement is consistent

with the declarant's testimony and is offered to rebut an express

or implied charge of recent fabrication on the declarant's part.
f. Admissions--in General

1. Conner v. State, 362 N.W.2d 449 (lowa

1985). This case holds that admissions against penal interest
are admissible against declarant.

2. Vinson v. Linn-Mar Community School

District, 360 N.W.2d 108 (lowa 198%4}. Former school bus driver
brought action against school district and former supervisor

for breach of contract, defamation, and intentional infliction of
emotional distress. The Court held that statements by supervisor

of "1l fire anyone around here who won't keep their damn mouth
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shut" and "push [the children] out the door and hope the door
didn't hit them in the ass" were not hearsay because they were
admissions.

3. State v. Maniccia, supra at VIII-A-2-b-3,

at page 34.

g. Diary - Kehm v. Proctor & Gamble Mfg.

Co., supra at IV-C-2-f, at page 12. At trial, the court permitted
plaintiffs to read two excerpts from deceased's diary. The entries
concerned normal domestic affairs and contained professions
of Mrs. Kehm's love for her family. Defendant argues this
should have been excluded, both as hearsay and as unduly
prejudicial. The Court correctly held these admissible for the
purpose of negating the inference that Mrs. Kehm was portrayed
in the best light possible and stating that as the trial judge
admitted the evidence after examining the diaries outside the
jury's presence and limiting the admission to only two entries,
there was no abuse of discretion in the entries' admission.
B. Rule 802. Hearsay Rule .
1. lowa law is consistent with Federal Rule 802.
2. Case law interpretation:

a. In General - State v. Nims, 357 N.W.2d

608 (lowa 1984)}. Defendant was convicted of first-degree
kidnapping. On appeal, he argues that trial court erred in
allowing a police officer to detail a statement made by the

eight-year-old female victim in her home an hour and a half
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after the abduction. The Siate argues that the statement was
not hearsay, or in the alternative that if it is hearsay, the
statement falls within the excited utterance exception and that,
in any event, admission of the siatement was harmless error.
The court, without addressing the first two arguments put
forth by the state, held that in light of the overwhelming
evidence against the defendant, any error was harmless. The
facts were such that the presumption in favor of prejudicial
error for the admission of hearsay evidence over a proper
objection was overcome.

b. Limited Admissibility

1) State v. Maniccia, supra at VIlI-A-2-b-3,

at page 34.
2) Madison v. Colby, supra at VIII-A-2-d-3,

at page 36. Trial court in negligence action did not err in
admitting letter from plaintiff's employer to defendant's
manager about incidents and danger in parking iot which was
written prior to first fall by plaintiff, after it was excised to
exclude hearsay.

¢. Erroneous Admission - Madison v. Colby,

supra at VIli-A-2-d-3, at page 36. Presumption of prejudice
which accompanied erroneous admission of hearsay evidence con-
sisting of office records of injured plaintiff's first treating

physician was not overcome in negligence action.
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d. Harmless Error

1) State v. Farris, 359 N.W.2d 190 (lowa

1984). Failure of the trial court to overrule defendant's hearsay

objection to questions asked of state's witness concerning victim's
statements regarding her fear of defendant was not prejudicial
error in light of substantial other evidence of the hearsay
matters (harmless error).

2} State v. Nims, supra at VIiI-B-2-a,

at page 38.

C. Rule 803. Hearsay Objections; Availability of
Declarant Immaterial

1. Rule 803(b} replaced iowa Code Section 622,28,
the business records exception. The threshold determination
by the court as to whether the "business record" should be.
adhitted into evidence as an exception to the hearsay rule is
one of trustworthiness. There are minor differences between
the lowa and Federal Rule. They are:

a. The lowa statute included within the definition
of busines records the language--"electronic means and
interpretations thereof.” The federal rule eliminates this
language, but contains the words--"data compilation in
any form," which appears to be sufficient to encompass
the former statutory language.

b. The additional words "opinion, or diagnoses"
appear in the federal rule definition as types of entries
in business records that are admissible.

C. The definition of what constitutes a business
is expanded by the federal rule with the additional words
"institution"” and "association." It also states that the
exception applies to business regardiess of whether or
not for profit.
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These differences are not considered to be of great
variance from pre-existing lowa case law interpreting the
statutory language.

2. lowa Rule 803(11) is more restrictive than Federal

Rule 803(11} on the certification aspect.

3. Rule 803(21) provides a more liberal rule of admission
than pre-existing lowa case law, which required that a general
reputation in the entire community be established to create a
hearsay exception. The Federal Rule requires only that a
person's reputation among his associates need be shown,
dropping the necessity that a "community wide" reputation be
proven.

I, Rule 803(22) was new to lowa law. Prior to this
lowa law did not permit the admission of a felony criminal
conviction to prove the underlying essential facts.

5. Case law interpretation:

a. Excited Utterance

1) Hamilton v. O'Donnell, 367 N.W,2d

293 (lowa App. 1985). Plaintiff farmer brought action against
defendant farmer for personal ihjur'ies sustained while working
on defendant's farm. Plaintiff argues on appeal that sheriff
should have been allowed to testify that, at the scene of the
accident, he heard someone say plaintifi stepped on a loose
board. Court held that these statements could not be allowed
in under the spontaneous declaration exception to the hearsay

rule. The admissibility of declarations as part of the res gestae
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turns on whether the statements were made before there was
time to contrive and misrepresent. This was not the case under
these facts. The sheriff was not even able to identify the declarant.

2) State v. Brown, 341 N.W.2d 10 (lowa

1983). Five-year-old boy's identification of defendant as person
who sexually assauited him was not admissible under excited
utterance exception to hearsay rule, since officer who showed
child a photographic array testified that child was not crying
or hysterical, but was calm.

b. Calendars ~ Miller v. Bonar, supra at VII-B-2-d,

at page 29. Action for damages resulting from accident involving
two trucks. Plaintiff, at trial, testified that each time he had
had a headache in the last four years, either he or his wife
had made a notation on a calendar. At trial, however, he testified
he had no present recollection of when he had the headéches.

At time of trial, common law rule was that if a witness
can testify that at or about the time a memorandum or entry
was made he knew its contents, and knew it to be true, his
testimony and the memorandum are both competent evidence.
Held, this was not an abuse of discretion to admit the calendars
under the common law rule.

Note that under the lowa Rules, memoranda which
record past recollections "may be read into evidence but may
not (themselves) be received as an exhibit unless offered by

an adverse party. Jlowa R. Evid. 803(5).
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c. Public Records and Reports - Zimmer v.

Miller Trucking Co., Inc., 743 F.2d 601 (8th Cir. 1984). Adminis-

tratrix of estate of truck passenger, Kkilled in collision between
his vehicle and vehicle parked on shoulder of interstate brought
wrongful death action. Appellant argues that officer's report
of accident was admissible under Federal Ruie 803(3)(c), the
public records and reports exception to the hearsay rule. The
trial court judge excluded the reports under Federal Rule 702
(expert testimony) and 704 (opinion on ultimate issue). The
court, in deciding the reports were properly excluded under
these rules, stated that the officer's report (the excluded portions
thereof) where he wrote that defendant contributed to accident
by illegal or improper parking, was specialized knowledge, and
was not necessary to determine whether defendant was negligent
in parking his tractor-trailer rig on the shoulder of an interstate
highway while he slept. The jury was competent to make this
decision without superfluous expert opinion evidence. Specialized
knowledge was not necessary in this case.

D. Rule 804, Hearsay Exceptions; Declarant Unavailable

1. Rule 804(b)(2). Adoption of the Federal Rule

would expand the so-called dying deciar'ation exception beyond
its traditional limitation in lowa to homicide cases. Unavailability
is also not limited to the death of the declarant. Because the

Committee believes that this exception should apply in any case
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where cause of death is an issue, the introductory clause of
the Federal Rule was stricken.

2.  No case law interpretation.

E. Rule 805. Hearsay Within Hearsay
1. No comment
2. Case law interpretation:

a. Madison v. Colby, supra at VIII-A-2-d-3,

at page 36. Hearsay evidence consisting of office records of
injured plaintiff's first treating physician was not admissible

in negligence action under business records exception, in that,
if offered as a business record of chiropractor who obtained
records to assist him in treating plaintiff to prove assertions

of first treating physician, exclusion would be required under
double hearsay rule, and foundational requisites for admissibility
of records were not established.

F. Rule 806. Attacking and Supporting Credibility of
Declarant

i. No comment

2. No case law interpretation.

IX. AUTHENTICATION AND IDENTIFICATION
A. Rule 901. Requirement of Authentication and identification
1.  Rule 901(b}(8}) requires that a document or data
compilation have been in existence for 30 years, rather than

the 20 years required by the Federal Rules.
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2. Case law interpretation:

a. Photographs - State v. Hickman, 337 N.W.2d

512 (lowa 1983). In first-degree murder prosecution, basic
test for admission of pictures of the crime scene, of victim's
body, and of details of the autopsy was their relevancy.
B. Rule 902. Self-Authentication
1. No comment
2. No case law interpretation.
C. Rule 903. Subscribing Witness' Testimony Unnecessary
1. No comment

2. No case law interpretation.

X. CONTENTS OF WRITINGS, RECORDINGS AND PHOTOGRAPHS
A. Rule 1001, Definitions
1. No comment
2. No case law interpretation.
B. Rule 1002. Requirement of Original
1. No comment
2. No case law interpretation.
C. Rule f003. Admissibility of Duplicates
1. The court's primary concern should be that the
contents of any such item be presented to the court in accurate
form.

2. Case law interpretation:
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a. State v. Hershey, 348 N.W.2d 1 (lowa 1984).

Carbon copies are not subject to the best evidence rule but,

rather, are admissible as primary evidence.

DD

Rule

1004, Admissibility of other Evidence of Contents
No comment

No case law interpretation.

1005. Public Records

No comment

No case law interpretation.

1006. Summaries

No comment

No case law interpretation.

1007. Testimony or Written Admission of Party
No comment

No case law interpretation.

1008. Functions of Court and Jury

No comment

No case law interpretation.
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WORKERS’ COMPENSATION UPDATE

Robert C Landess
Jowa Industiial Commissioner

PUBLISHED SUPREME COURT AND COURT OF APPEALS
DECISIONS ON JUDICIAL REVIEW OF

INDUSTRIAL COMMISSIONER DECISIONS

PROCEDURE-~-EXHAUSTION OF ADMINISTRATIVE REMEDIES

CONTINENTAL TELEPHONE COMPANY v, COLTON, 348 N.W.2d 623 (Iowa 1984)

Defendants appealed from a district court order in a workers'
compensation proceeding remanding the proceeding to the industrial
commissioner for a redetermination of his disability.

Defendants, in the present case, sought judicial review from
a decision of a deputy industrial commissioner. ©No attempt was
made to first seek review of the deputv's decision by the
industrial commissioner.

Claimant urged in the district court that it was without
jurisdiction under Iowa Code section 17A.19(1), to review a
decision of a deputy industrial commissioner. The district
court rejected claimant’s contentions relying in part on the

recent decision of Leaseamerica Corp. v. Iowa Department of Revenue,

333 N.W.2d 847 (Iowa 1983).

The supreme court held that except in those c¢ircumstances
delineated in Iowa Code section 86.3, a petition for judicial
review will not be from a decision of a deputy industrial
commissioner, even where that decision has become final by
reason of passage of time. Consistent with the general policy

outlined in Iowa Code section 17A.19(1), sections 86.3 and 86.26,



considered in pari materia, contemplate that an intra-agency

review by the industrial commissioner is necessary in order to
establish exhaustion of administrative remedies for purposes of
seeking judicial review.

The supreme court reversed the district court and remanded
with directions to dismiss the petition for judicial review for

lack of jurisdiction.

AGGRAVATION OF PREEXISTING HEART ATTACK

VARIED ENTERPRISES, INC. v, SUMNER, 353 N.W.2d 407 (Iowa 1984)

Defendants appealed from a district court decision upholding
the industrial commissioner's award of workers' compensation
benefits for disability attributable to acute myocardial infarction.

Claimant, while driving a truck for his employer, began to
experience chest pains. He believed it was only indigestion and
continued driving for two and one~half hours before pulling off
the traveled portion of the roadway at a truck stop.

After stopping, claimant drank a bicarbonate of soda,
whereupon the pain became much worse. He then asked for emergency
asgsistance and was diagnosed as having incurred an acute myocardial
infarction. A permanent and total disability resulted.

Conflicting expert testimony was presented concerning
whether claimant's continued driving after the onset of the
infarction materially aggravated the impact of the heart attack
in terms of resulting industrial disability. The industrial
commissioner accepted the views of claimant's expert that the

continued driving did materially aggravate the impact of the



is only a "greater degree" of negligence and

not a "different kind" of negligence. Sechler

v. State, 340 NW24 759, 763 {(Iowa 1983). The
phrase "... in any measure negligent" in §668.1
would seem to contemplate and justify the inclusion

cf gross negligence actions within the Act.

The Commissioners' Comment to the Uniform
Comparative Fault Act (§668.1 is substantively
identical to §l(c) of the Uniform Act) suggests
the inclusion of gross negligence, stating
that, "'in any measure' 1is intended to cover
all degrees and kinds of negligent conduct
without the need of listing them specifically.”
Therefore, it seems that although gross
negligence is probably not affected by
comparative negligence, 1t is within the
purview of the Comparative Fault Act.

The Commissioners' Comment to the Uniform Act
points out that with respect to intentional
torts (and presumably other unincluded
actions),"[A] court determining that the
general principle should apply at common law to
a case before it of an intentional tort is not

precluded from that holding by the Act."
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6.

Misuse.

The Commissioners' Comment states that "misuse"
cof a product means:

"[A] misuse giving rise to a danger
that could have been reasonably
anticipated and guarded against. The
Act does not apply to a misuse giving
rise to a danger that would not
reasonably have been anticipated and
guarded against by the manufacturer so
that the product was therefore not
defective or unreasonably dangerous.”

That concept of product misuse is consistent

with Iowa products liability law. See, Henkel

v. R. and 8. Bottling Co., 323 NW2d 185 (Iowa

1982} ; Hughes v. Magic Chef, Inc.,, 288 NW2d 542

(Iowa 1980).

It may often prove difficult to distinguish
between negligence and the unreasonable failure
to avoid injury. However, both constitute
fault under the Act, so the problem is
essentially academic.

There is a conceptual problem with
characterizing the unreasonable failure to
mitigate damages as fault. Mitigation of
damages is a post-injury, not injury-producing,
act or omission. Stated differently,

mitigation is more of a damages concept than a
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causation concept. Under the Act, damages
which reasonably could have been mitigated
presumably reduce a claimant's recovery by the
amount thereof, but it ig likely that
defendants will effectively be required to pay
proporticnately for such damages. When the
issue is essentially "Who caused the
accident?", it will be difficult for jurors to
integrate the concept of mitigation into the
concept of causation, particularly when
separate instructions are submitted regarding
those concepts. It would seem to make more
sense to first reduce a claimant's award to the
extent the claimant could have reasonably
mitigated his or her damages and then reduce
the remaining amount proportionately to the

claimant's fault.

E. Allocation of fault.

1.

Under §668.3, fault is allocated among (1)
claimants, (2) defendants, (3) third-party
defendants and (4) persons released pursuant to
§668.7. (Fault is not allocated to persons
released for claims based on theories not

covered by the Act.)
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2. The Court may determine that two or more
persons are to be treated as a single party for
purposes of fault allocation, i.e. vicarious
liability. Section 668.3(2)(b). 1In

determining the percentages of fault,

consideration is given to both (1) the nature
of the conduct of each party, and (2) the
extent of the causal relation between the
conduct and the damages claimed. Section
668.3(3). (This seems to contemplate
unreasonable failure to mitigate but
constitutes a difficult conceptual
distinction.)

3. In a jury case, "evidence and argument” is
permitted with respect to the effect of the
jury's answers to special interrogatories.
Section 668.3(5). "Evidence" would arguably
include exhibits such as charts which
illustrate the end results of various fault
allocations and damage assessments. If not,
such figures could probably be graphically
demonstrated during "argument", but the jury
would not have the benefit of an exhibit during

its deliberations. It is dqubtful that one
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would be permitted to argue the effect of the
jury's answers to special interrogatories in
terms of joint and several liability as
prescribed by §668.4. To do so would promote
speculation by the jury regarding the solvency

and/or insurance coveragée of the defendants.

Joint and several liability /drafting flaws/

constitutionality.

1.

2.

See previous discussion of §668.4.

Section 668.4 purports to be applicable to all
cases tried on or after July 1, 1984. However,
the phrase "In actions brought under this
chapter...” suggests that §668.4 only applies
to cases brought pursuant to Chapter 668.
Because cases filed before July 1, 1984 are by
definition not brought pursuant to chapter 668,
it is arguable that §668.4 therefore cannot
apply to those actions notwithstanding the
statutory indication to the contrary.

Section 668.4 clearly does not apply to cases
filed after July 1, 1984 which are not covered

by the Act.
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Section 668.4 speaks in terms of "total fault
assigned to all parties,” but the cases filed
before and tried after July 1,1984 to which it

purportedly applies are comparative negligence

cases., With "fault" defined in §668.1 as
including acts and omissions clearly outside
the common law comparative negligence doctrine
adopted in Goetzman (i.e. strict liability),
how can §668.4 properly be applied to those
pre~July 1, 1984 cases in which only negligence
is compared?

Notwithstanding the conceptual problems
inherent in the use of the term "fault," §668.4
assumes that fault will be apportioned among
all parties individually. Otherwise, there
would be no way to apply the 50% rule
prescribed by §668.3(1). As discussed earlier,
Goetzman does not necessarily require
individual apportionment in comparative
negligence cases; it only requires comparison
of a claimant's negligence to the total
negligence with proximately caused the damages.
Without apportionment of fault {(negligence) to

individual defendants, §668.4 is ineffectual.
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The use of the term "parties®™ at the end of
§668.4 is somewhat confusing. Released persons
are regarded as parties under the Act and their
fault is compared. The Iowa Supreme Court has
still not definitively stated whose negligence
is to be compared in comparative negligence
cases, although there are indications that
released persons are generally being included
(see earlier discussion). If and when the
Court decides such issue, an inconsistency
could result between the statutory definition
of "party" and the Court's determination of
whose negligence is compared in Goetzman

cases, i.e. the inclusion of unnamed parties.
It is likely the Iowa Supreme Court will decide
future Goetzman cases in a manner which
facilitiates the application of §668.4 to
comparative negligence cases. Eventually, of
course, there will be no Goetzman comparative
negligence cases and the drafting flaws
discussed above will be moot.

It has been suggested that §668.4 perhaps
arbitrarily creates two classes of claimants --

those required to accept the risk of insolvent
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defendants and those not required to do so.
See, "Some Constitutional Questions raised by
the Enactment of Chapter 668," by David Wiggins

and Donna Medoza-Mitchel, The Iowa Trial

Lawyer, p. 2, 1984,

G. Contribution.

1. A release, covenant not to sue or similar
agreement discharges the released person from
all liability for contribution. §668.7.

2. The right of contribution, §668.5.

a. The basis for contribution is each person's
equitable share of the fault, as determined
under §668.3.

b. Contribution may be sought in the original
action or a separate action.

c. No judgment against any party is required
for a right of contribution to exist.

d. A settling party may bring a contribution
action only if the liability of the person
against whom contribution is sought has
been extinguished and only to the extent
the settlement was reasonable. Query: If

a settling party's equitable share of the
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obligation to a claimant is determined in
the original action to be less then the
settlement amount, would that be evidence
of unreasonableness?

enforcement of contribution, §668.6.

If the percentages of fault of each of the
parties to a contribution claim have been
determined per §668.3, a party paying more
than his or her percentage share of the
damages may recovery contribution upon
motion (if contribution is sought in
original action) or in a separate action.
§668.6(1). For example, persons found
jointly and severally liable in actions
with insolvent defendants.

If the percentages of fault of each of the
parties to a contribution claim have not
been established, a separate action for
contribution may be brought whether or not
judgment has been rendered against the
persons seeking contribution or the party
from whom contribution is sought.

§668.6(2).
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If a judgment has been rendered, an action

for contribution must be commenced within

one vear after the judgment becomes final.

§668.6(3).

If a judgment has not been rendered, a

party seeking contribution may:

i.

ii.

Discharge the liability of the
person from whom contribution is
sought by payment to the claimant
within the statute of limitations
period applicable to the claimant's
action and commence a contribution
action within one year of that
payment; or

Agree while the claimant's action
is pending to discharge the
liability of the persons from whom
contribution is sought and both
actually discharge that liability
and commence a contribution action
within one year of the agreement.

§668.6(3).
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e, No percentage of fault is to be allocated
to the state or a municipality for
contribution unless the party seeking
contribution has given notice of the claim
under §25A.13 or §613A.5. §668.10(3).

4, It should be noted that for cases filed after
July 1, 1984 which are not covered by the Act,
the old rule of per capita or equal
contribution would still apply.

5. Because contribution under the Act is based
upon twoc or more persons being liable upon the

same individual claim, §668.5(1), the common

liability rule reaffirmed in ThomEsggrand Speck
would appear to be incorporated into the Act.
Therefore, it would appear that a good argument
can be made that there can be no contribution
from a claimant's employer under the Act.

H. Indemnity.

1. Indemnity claims are not affected by Chapter

668, so it appears that a party released per

§668.7 and therefore discharged from liability
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for contribution may be brought back into a
case by an indemnity claim,.

A settling defendant should require appropriate
language in the settlement agreement to the
effect that the claimant will hold that

defendant harmless from indemnity claims.

I. Effect of releases, §668.7.

1.

A release, covenant not to sue, or similar
agreement discharges the person from all
liability for contribution.

No other persons are discharged upon the same
claim unless the agreement so provides. (This
modifies the common law principle that the
release of one tortfeasor releases all unless a
contrary intent is shown.)

The claim of a releasing person is reduced by
the released person's equitable share of the
claimant's damages. (This constitutes adoption
of a pro rata rule credit rule for settlements
in contrast to the common law pro tanto rule
retained in comparative negligence cases. The
pro tanto rule would still apply in all cases
not covered by the Act no matter when filed or

tried.
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J.

Governmental Exemptions, §668,10.

1'

No assignment of fault to the state or a
municipality for the failure to install traffic
control devices. However, fault may be
assigned for the failure to maintain the
devices once installed. §668.10(1).

No assignment of fault to the state or a
municipality for the failure to remove natural
or unnatural accumulations of snow or ice, or
to place sand, salt or other abrasive material
on a roadway if the state or municipality
complied with its policy for such services.
§668.,10(2}.

No assignment of fault to the state or a
municipality for contribution unless notice was
given thereto under §25A.13 or §613A.5.
§668.10(3).

The above governmental exemptions from the
assignment of fault apply to "any action
brought pursuant to this Chapter." It would
therefore appear that the state or a
municipality could be assigned a percentage of

negligence for the stated omissions in cases

filed before July 1, 1984,
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K. Tolling of statute, §668.8.

1. The filing of a petition under Chapter 668
tolls the statute of limitations with respect
to actions against other parties at fault under

that chapter,

2. Forever? What if judgment has been entered and
a potentially liable party was never brought
into the case? May such party still be sued
after judgment is entered four years after the
tort was committed?

3. Does the potentially extended statute of
limitations period for actions filed under
Chapter 668 create an unconstitutional
distinction between persons sued under the Act
and those sued outside of the Act?

V. CONCLUSION

Iowa tort law has long been in a near constant
state of evolution, but the Goetzman decision and
enactment of the Comparative Fault Act have served to
accelerate that evolutionary process, perhaps to a rate
neither anticipated nor even desired by the Goetzman
majority. Appellate decisions regarding comparative

negligence and comparative fault will eventually
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provide answers to presently unanswered gquestions, but
the wait is proving gquite anxious and often
frustrating. In the meantime, one must always remember
to make a proper record to preserve one's opportunity

to raise those unanswered questions on appeal and

hopefully influence the answers provided by the Iowa
Supreme Court. Remember -~ no one presently "knows"
the law of comparative negligence and comparative fault
(except Phil Wilson), so one should not be reluctant to

urge any sensible argument to benefit one's case,
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ESTIMATED VERDICTS FOR INJURIES TO AN ADULT IN IOWA

Name: Age: ~Life Expectancy:

UNITFORM JURY

INSTRUCTION
1. Claims of injured person.

A, Medical and hospital bills, 3.7 $
B. Loss of earnings to date. 3.8 3
cC. Loss of future earning capacity. 3.8A
D. Pain and suffering-past. _ 3.9
E. Present worth (3.30} of: 3.9

future medicals

future pain and suffering,

future disability. 3.9
F. Aggravation of pre-existing 3,22

condition,
Estimated verdict range $

Estimated reduction for comparative

fault
Interest on verdict from filing $
of acticn on .
ESTIMATED NET TOTAL $
Estimated Settlement Value $
2. Children of injured person have a claim 3.12

for loss of parental consortium, Claim

can be made by parent for the child. 1If 3.18
made by parent, the jury is directed to

answer a special interrogatory indicating

the amount awarded feor each child.*

NAME AGE
* Nelson v. Ludovissy 368 N.W.2d 141 (Iowa 1985)




Estimated verdicts for children's claims. S
(Not reduced by comparative fault.)

Interest from date of filing. $
TOTAL $
Settlement estimate for all children. $
3. Claims of spouse of injured person*
A, Loss of consortium to date. 3.17

B. Present worth of future loss of
consortium,

Estimated Verdict Range $

{(Not reduced by comparative fault.)

Interest from date of filing on 8
TOTAL $

Estimated settlement value for spouse. $

No separate recovery for loss of enjoyment of life. Poyzer v. McGraw
360 N.W.2d 748 (Iowa 1985)

® Consortium claims must be Jjoined when feasible, Madison v.
Colby, 348 N.W.2d 202, 209 (Iowa 1984)




ESTIMATED VERBICTS FOR DEATH OF AN ADULT IN IOWA
(§§611.,206, 613.15)

Name: Age: Life ExpeéEancy:

Uniform Jury

Instruction
1. Decedent's estate may claim the
following:
A, The present worth (3.30) of the 3.10
following:
(1) Estate that would have been 3.10Aa
accumulated if decedent had
lived normal expectancy.
{2) vValue of support which 3.10C

decedent would have contributed 3.10E
to spouse during lesser of their
expectancies and to children

during their minority (or beyond

if disabled).

B. Interest on reasonable burial 3.10B 8§
expenses not exceeding amount of
bills.

C. Pain and suffering from accident until
dead or unconscious. Lang v. City of
Des Moines, 294 N.W.2d 557, 562 {Iowa

1980} .
D. Medical and hospital bills 3.7 8
Estimated wverdict range for estate $
E. Value of services {(spousal 3.10D

consortium} decedent would have 3,10E
performed for spouse (Not
reduced by comparative fault,}

{a) The jury is directed 3.10F S
to answer interrogatories
indicating amounts included
in the award for spouse.




Interest from date of filing on

ESTIMATED NET TOTAL
Estimated settlement value for estate

2. Surviving spouse may claim loss of 3.10D
consortium for period prior to death.**
Madison v. Colby 348 N.W.2d 202, 209
(Iowa 1984} {Not reduced by comparative
fault.)

Estimated wverdict range (Not reduced
by comparative fault.)}

Interest from filing on .

TOTAL

Estimated settlement value for spouse

3. Children of decedent have a claim 3.12
for loss of parental consortium. Claim _
can be made by parent for the child, If 3.18
made by parent’'s estate, the jury is 3.10E
directed to answer a special interrogatory
indicating the amount awarded for each
child. (Need instruction defining) (Not
reduced by comparative fault.) ***

NAME AGE

Estimated verdicts for children's claims.
Interest from date of filing on .
TOTAL

Setitlement estimate for all children.

x* Consortium claims must be joined when feasible.
Madison v. Colby, 348 N.W,2d 202, 209 {Iowa 1984}

*%* Nelson v. Ludovissy 368 N.W.2d 141 (Iowa 1985)
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ESTIMATED VERDICTS FOR DEATH OF A MINOR IN IOWA

Name : Age: Expectancy After Majority:
UNIFORM JURY
INSTRUCTION

1. Decedent's estate may claim the 3.11

following:
A. The present worth of the following:
(1) Estate that would have been 3.11
accumulated after majority if

lived normal expectancy.

B. Pain and suffering from accident 3.9
until dead or unconscious,

Estimated verdict range for estate 8

Estimated reduction for comparative

oo

fault.

Interest from filing action on S

ESTIMATED NET TOTAL $

Estimated settlement value for estate S
2. Decedent's parents may recover: *

A, For period from date of accident 3.11a
to present: loss of earnings {or
economic or monetary value thereof
if not employed) and value of loss
of services, companionship and
society, reduced by probhable
cost of child's support and
maintenance.

B. For future loss of services: 3.11A
present worth of future loss
of earnings {or economic or
monetary value where not
not employved) and value of loss
of services, companionship
and society {children's consortium)
from present until majority,




reduced by probable cost of
child’s support and maintenance
during the same periocd of time.

C. No damages allowed for grief, mental
anguish or suffering. Haafke v. Mitchell,
347 N.w.2d 381, 389.

D. Interest on burial expenses, not  3.10B $
exceeding amount of bills,
Wardlow v. City of Keokuk, 190
N.W.2d at 442,

E. Medical expenses. Gookin 3.7 $
v. Norris, 261 N.W.2d 692.

Estimated verdict for parents 3
(Not reduced by comparative fault.)

Interest from filing on . S
TOTAL S
Estimated settlement value for parents. $
* Consortium claims must be joined when feasible. Madison v.

Colby, 348 N.W, 2d 202, 209 (Iowa 1984)



ESTIMATED VERDICTS FOR INJURIES TO A MINOR IN ICWA

Name: Age: __ Expectancy After Majority:

UNIFORM JURY
INSTRUCTION

1. Minor may recover present worth
(3.30) of following damages for
period after majority:

98]

A, Loss of future earning . 8A
capacity.

B. Future medicals.

cC. Future pain and suffering.

b

. Future disability.

[US I % FE)
L]
WO \D O

Estimated verdict range. s

Estimated reduction for comparative %
fault

Interest on verdict from date
of filing petition on . 5

ESTIMATED NET TOTAL s

Estimated settlement value for minor s

2, Parents may assert independent
claims for:

A. Parents {(not minor) may recover 3.7
medical expenses incurred before
majority. Gookin v. Norris,
261 N.W.2d %92 (Iowa 1978). $

B. For period from time of accident 3.11A
to present, lost earnings (or
economic or monetary value
thereof if not employed), reduced
by probable cost of child's support
and maintenance.

Cc. Present value loss of earnings
from present to majority reduced
by cost of support.

D. Loss of child's services, 3.11A
companionship and society during



lifetimes of parents. Audubon-Exira,
335 N.W.2d 148 (Iowa 1983};

Madison v. Colby, 348 N.Ww.2d 202
{Iowa 1984)

Estimated verdict range.
{(Not reduced by comparative fault.)

Interest from date of filing action
on .

TOTAL

Estimated settlement value for parents
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No. 3.7 MEDICAL - HOSPITAL

The measure-of damages for {medical attendance) {and) (hospital
service) incurred to date is the fair and reasonable value of such ser-
vice (s}, but not exceeding for each item the amount (claimed therefor)
(expended therefore) (shown by the evidence).

Elzig v. Bales, 135 Iowa 208, 112 N, W. 540 (1907).

Scurlock v. City, 142 Iowa 684, 121 N.W. 369 (1909).

NQOTE: The form should be adapted to include any and all related
items for which claim is made, and as shown by the evidence.
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Neo. 3.8 LOSS OF TIME - EARNINGS

The measure of damages for loss of earnings, (time), if any you
find, will be the fair and reasonable value of the time lost because of the
injuries; but not exceeding $ “being the amount (claimed
therefor} (shown by the evidence}.

In connection with this claim for loss of time, evidence has been
received tending to show the extent of plaintiff's business, {(farming)
operations, the amount of his business income and earnings both before and
after the injury, the amount and character of his investment and the type
of duties which he has performed. This evidence should not be regarded
as establishing a measure or rule for ascertaining the damapges that may
be awarded, but is submitted as tending to show the decrease, if any, of
his capacity to work and continue the business (farming) operations. You
are instructed that there can be no recovery for profits but such evidence
may be considered in determining the fair and reasonable value of any
loss of time which plaintiff has sustained.

Amelsburg v. Lunning, 234 Iowa 852, 15 N.W. 2d. 680 (1944).

Miller v. McCoy Truck Lines, 243 [owa 483, 52 N.W. 2d. 62 {1952).

NOTE: The first sentence should be adapted to the evidence.

-12.



No. 3, 8A

No. 3.8A 1.0SS OF FUTURE EARNING CAPACITY

The measure of damages for loss of future earning capacity will be
such amount as will fairly and reasonably compensate therefor. The damages,
if any you find, for loss of future earning capacity cannot be fixed within any
prescribed field of certainty and must be left to the sound discretion of the

jury.

Impairment of earning capacity involves impairment of ability to
work and earn money generally, rather than in a particular vocation or busi-
ness. Damage for such impairment is the present value of the difference
between the value of a person's services, if working, as he would have been
but for the injury, and the value of the services of that injured person, if
working, in the future,

NOTE: The following should be given only if the evidence shows
a loss of business profits:

Future loss of earning capacity is not measured by future loss of
profits as such. The loss of earning capacity for which compensation may
be made is measured by the value of a person's own labor, Profits, for which
no compensation can be given, represent the gain from an investment in capital
or business and the labor of others, after the payment of all expenses. You
will give no consideration to evidence of loss of profits, except to the extent
that such evidence shows the value of plaintiff's services to his business, as
distinct from profits of the business,

Truscheff v. Abell-Howe Co,., 239 NW 2d 116, 121-123 (Iowa 1976)
Ehlinger v, State, 237 NW 2d 784, 792 (lowa 1976)

Anthes v. Anthes, 258 Jowa 260, 270-271, 139 NW 2d 201, 207-210 (1965)
12 Drake L. Rev. 59 (1962)
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No. 3.9

Neo. 3.9 PAIN AND SUFFERING - PAST - FUTURE - FUTURE
DISABILITY

The measure of damages for injuries to his person, pain and
suffering, and (future disability), if any you find, will be such amount
as will fairly and reasonably compensate therefor. If you find that in«
juries are permanent or will to some extent disable him in the future,
{or require further medical or hospital expense), or hereafter cause
pain and suffering, you should determine and allow such further sum
as paid now in advance will fairly and reasonably compensate for any
such items as the evidence shows, with reasonable certainty, will
result in the future from such injuries.

The damages, if any you find, for injuries to the person, for
pain and suffering in the past and future, and future disability, cannot
be measured by any exact or mathematical standard but the amount
must rest in the sound discretion of the jury. Such discretion must
not be exercised arbitrarily, or out of passion or sympathy or prej-
udice for or against the parties, but based upon a fair, intelligent,
dispassionate and impartial consideration of the evidence.

In no event can the allowance for these items exceed $_
being the amount claimed therefor.

Tissue v. Durin, 216 lowa 709, 246 N. W, 806 (1933).

Winter v. Davis, 217 lowa 424, 251 N.W, 770 (1933},

Pestotnik v. Balliet, 233 Iowa 1047, 10 N.W. 2d. 99 (1943).

Smith v. Pine, 234 lowa 256, 12 N.W. 2d. 236 (1943),

Jackson v. C.M.St. P., 238 Jowa 1253, 30 N.W. 2d. 97 (1947).

Tucker v. Tolerton, 249 Iowa 405, 86 N.W. 2d. 822 (1957).

NOTE: If death case involved, see Fitzgerald v, Hale, 247 lowa
1194, 78 N, W. 2d. 509 (1956).
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