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10.

CHECKLIST FOR AFFIRMATIVE DEFENSES

PHIL WILLSON
SMITH, PETERSON BECKMAN & WILLSON
COUNCIL BLUFFS, IOWA

FED. TOWA RESTAT.
GENERAL LOTH RULE RULE TORTS 2ND OTHER
Jurisdiction of
Subject Matter
A. Workers compensa-
tion as exclusive
remedy 6.22 1
Jurisdiction of
person 6.23 66, 104 2
Lack of Jurisdictional
Standing 3
Unconstitutionality of
Statute relied on by
Plaintiff 6.19 4
Compromise and Set-
tlement 6.63 8(c) 5
or Accord and Satis-
faction 6.61
Denial of Existence,
capacity, or authority
of party 6.27, 9(a) 101 6
.28
22.3-.5
Election of remedies 6.35, 72 896 7
9,52
Immunity 896A~ 8
' 895J
Payment by Defendant
or one Jointly
Liable 6.69-~ 8(c) 900 9
6.73,
i5.2,
15.4
Statute of Limita-
tions or Laches 6.43- 8(c) 899 10
6.54,
63.6,

6.57



_ FED. I0WA RESTAT.
GENERAL LOTH RULE RULE . TORTS ZND OTHER

11. Waiver 6.68, 8(c) 11
5.33,
5.34,
28.7,
28.8

12. Estoppel 6.37- 8(c) 894 12
6.39

13. Claim Preclusion
{res judicata) 8(c)
A. Merger in judgment
(splitting a cause
of action) 6.13 103 897 13

B. Bar by judgment
(splitting a cause
of action) 6.13 103 898 14

{1) Failure to
plead a com-
pulscry counter-—

claim 13(a) 30 15
14, Issue preclusion (Direct
& Collateral estoppel) ie
15, Arbitration & award 6.59 8{c)
6.60
16. Laches 8 (c)
17. Release 8 (c)
18. Undue Influence
regarding a will 63.1,
63.3
19, Clean Hands
20. Public Policy 17
21. Failure to Mitigate
Damages 6.76, 97 918 18
37.5
22. Discharge in Bank-
ruptcy 6.36 8(c) 19



23.

24.

25,

26.

27,

28.

29.

30.

FED,
GENERAL LOTH RULE

I0owWA RESTAT.
RULE TORTS 2ND

QOTHER

Indispensible Party
Omitted* 7.29 12 (b,
7.301k g,h)
19,
41 (b)

Misjoinder of
parties* 7.57 21

Misjoinder of
actions®* 7.58

Abatement® 6.13~
6.16

Denial of Signature¥®

Denial of a corporate
authority to sue or do
business in Iowa; or per-
formance of conditions
precedent; or judgments
of a court, board or
cofficer of special juris-
diction#*

Any defense that admits
the facts of the adverse
pleading but seeks to
avoid their legal effect.

29A. Any other matter
constituting an
avoidance or affirm-
ative defense. 8(c)

NEGLIGENCE

Contributory Negli-
gence 37.5, 8 (c)
43,18,
41.13
A. Failure control
negligent third
person

B. Failure of parent
+o control child

25

27 (a)

27 (b)

101

98

101

463478

495

496

20

21

22

23

24



31.

32.

33,

34,

35.
36.
37.

38.

39.
40.
41,

42.

FED. IOWA RESTAT.
NEGLIGENCE LOTH RULE RULE TORTS 2ND OTHER
C. Negligence imputed
from employee, joint
venturer, or in death
or consortium claims 485, 486
491, 494
Assumption of risk 37.6, 8(c) 496A~496G 25
41,14,
43.17
Privilege 60.14, 890-891
60.15
A, Conditional privi-
lege e.g. self-
defense, discipline
of children 890 () 26
B. Absolute privilege
e.g. judicial pro-
ceedings 890 {d)
Consent 892-893
Injury by fellow
servant 8(c) 27
NUISANCEZS
Contributory Negligence 840B
Assume Risk 840C
Coming to a Nuisance 840D
Others Contributing to
the Nuisance 840E

1983 CIVIL RIGHTS ACTIONSZ2Y

Judicial Immunity
Legislative Immunity

Prosecuticnal (gquasi-
judicial) Immunity

Executive {good faith)
Immunity



FED. TOWA RESTAT.
1983 CIVIL RIGHTS ACTIONS LOTH = RULE RULE TORTS 2ND OTHER

43. Collateral Estoppel
44, Limitations 30

45. Immunity from
Punitive Damages 31

.46, State Defenses may
be Allowed 32

PUNITIVE DAMAGES

47. Provocation {(mitigation) G521 33

PRODUCTS LIABILITY
STRICT LTABILITY

48. Assumption of risk 34

IMPLIED WARRANTIES

49. Failure to give Notice 35
50, Strict Liability Over-

rides 36
51. No privity 37
52. Contributory Negligence

or assumption of risk 38

GENERAL

53. Disclaimers 39
54. Failure to Avoid Damages 336
55. Unusual Susceptibility

of Plaintiff 40

CONTRACTS
56. Void or voidable 101 78
57. Delivered in Escrow 101



58.
59.

60.

61l.

62.

63.

64.

65.
66.
67.
68.

69.

70.

71.

72,

73.

74.

CONTRACTS LOTH

Justification
Excuse

Release, Rescission
or Contract Not to
Sue

Discharge

Lack of Consid-
eration 6.24

Failure of Con-
sideration
Illegality

6.32
License
Statute of Frauds
Duress 6.33
Estoppel

Fraud {misrepre-
sentation)

Alteration, as a

matter in dis-
charge 6.34

Novation

Infancy, insanity
oy intoxication

Mistake

Composition with

creditors 6.64

6.29-

FED, IOWA RESTAT.
RULE RULE TORTS 2ND OTHER
101
101
101 283-285
101 273=-2717
79 §537A.3,
I.C.A.
8 () §537A.3,
I.C.A.
8 (c)
8 (c)
8 (c) 41
B(c) 174-177 42
90 43
8{c) 159=-173 44
286, 287 §554.,3406
.3407
115,
278-282
12-16
151-158



75.

i16.

77.

10.

11,

12.

_ FED. IOWA RESTAT. _
CONTRACTS LOTH RULE RULE TQORTS 2ZND QOTHER
Reasonable expec-
tations, uncon-—
scionability, 208 45
Public policy 178-185
Impossibility,
impracticability,
frustration of pur-
pose 261-272

FOOTNOTES

Freeman v. Chevron 0il Co., (CA 5th 1975} 517 F.24;
Wright & Miller, Fed. Practice §1271 m. 30, 32.

Attacks on jurisdiction of the person or the form of
the original notice or its service must be made by
special appearance,

Northbrook Residents Ass'n. v. Iowa State Dept. (Iowa,
1980) 298 N.W.2d 330, 331, 332; In re: Estate of
Pearson (Iowa, 1982) N.W.2d

Wright & Miller, Fed. Prac. & Proc. §1271 p. 307, m.
29.

Federal Procedural Forms 1 §1.503.

A denial is not sufficient. Facts relied on must be
stated. Iowa Rule 98.

Bolinger v. Kiburz, 270 N.W.2d 603 (Iowa, 1978);
Gourley v. Ronald Nielson 318, N.W.2d 160 (Iowa,
1982); Restatement Contracts 2nd §8§378, 379.

Possible governmental, judicial, prosecutorial or
parent immunity.

Tederal Procedural Forms, 1:516.

pleading 63, Federal Procedural Forms 1:514 and
Federal Procedural Forms 1:520

Federal Procedural Forms 1:521; Restatement Second
Contracts §84(b).

Federal Procedural Forms 1:509.



13.
14.
is5.
le.

17.

18.

19.

20.

21.

22,

23.

24.

25,

26.

27.
28,

29.

30.

Restatement, Second, Judgments §§47, 61 (Tent. Draft}.
Restatement, Second, Judgments §§48, 61 (Tent. Draft).
Restatement, Second, Judgments §56.1 (Tent. Draft).
Restatement, Second, Judgments §68 {(Tent. Draft).

Colo v. Taylor (Iowa, 1981) 301 N.W.2d 766; Best wv.
Yerkes (Iowa, 1956) 247 Iowa 800, 77 N.W.2d 23, 28;
Funderman. v, Mickeison (Iowa, 1981), 304 N.wW.2d 790.

Wright and Miller, Federal Pleading and Practice
§1273; §§619.7, 619.8, The Code; Loth §§6.77, 37.5;
Iowa Uniform Jury Instruction 3.22., Restatement of
Contracts 2d §336.

Federal Procedural Forms 1:507, 11 USCS §§523, 524,
727. ' '

The only remedy is by motion. TIowa Rule 27(b).

The grounds may include: prior action pending,
assignment of cause of action before suit, corporation
judicially dissolved, or premature action.

A denial is not sufficient. Facts relied on must be
stated.

Pleading and Practice Forms-Auto 1331-1361;
Federal Procedural Forms §1:506.

Pleading and Practice Form 1403.

Pleading and Practice Forms—-Auto 1401-1403, Federal
Procedural Form 1:505, Pleading and Practice Forms--
Federal Procedure 253, Bessman v., Harding, 176 N.W.Z2d
129, 133, 134 (Iowa, 1970); Meade v. Roller 212 N.W.2d
426 (Iowa, 1973).

Turner v, Turner (Iowa, 1981} 304 N.W.2d 786, 788, 789.
Abolishes parental immunity but reserves "the question
whether there are areas of parental duthority and dis-
cretion where immunity should exist."

Prosser, Torts 4th Ed. pp. 528-534.
1979 Iowa Defense Counsel pp. 17-34,

1980 Iowa Defense Counsel pp. 61-71; 1981 Bridge
the Gap Institute pp. 412-415.

Chambers v. Omaha Public School Pistrict, 536 F.2d 222,
225 (8th Cir., 1976). Luken v. Nelson 341 F. Supp. 111
(1972} holds that there is no need to comply with notice
of claim requirements.



31.

32.

33.

34.

35.

36.

38.

39.

40.

41.

42.

43,

44,

45,

Newport v. Facts Concerts, Inc. (1981) V.
, 69 L. Ed.2d 616, 1015 Ct. _ .

Jones v. Marshall, 528 F.2d 132 (2nd Cir., 1975);
T § M Homes, Inc. v. Mansfield, 162 N.J. Super 497,
393A.24 613 (1978).

27 Dr.L.R. 195, 212,
Uniform Jury Instruction 24.9

Winter v. Honeggers & Co., Inc., 215 N.W.2d 316 (Iowa,
1974). DNotice is a condltlon precedent therefore,

a mere denial without pleading facts is insufficient
§554.2607, The Code,

Hawkeye Security Insurance Co. V. Ford Motor Co.,
(Iowa, 1972), 199 N.wW.2d 373, 382.

Comment 5 to §554.2715, The Code, and Comment 8 to
§554,2316. See also §2314 and comment; anno:

4 ATLR3d 501. 63 Am. Jur.2d Products Liability §32, 33.
Romis v. A. O. South Corp. (1958, DC. Ia.) 158 F.
Supp. 70, prior to adoption of U.C.C. is contra.

Questionable as a defense except as to economic damages.
63 Am Jur.2d Products Liability §30; §§554.1102(3),

'554.2316, 554.2317, The Code.

Bonowski v. Revlon, Inc. 251 Iowa 141, 100 N.,W.2d 5
(1959); 63 Am Jur.2d Products Llablllty §§200-205,

§622.32, The Code, i1s a rule of evidence. §§554.1206,
.2201, .2209, .3416, .3416, .3419, and .9203 provide
that where the UCC applies oral contracts are not
enforceable.

Federal Procedural Forms 1:508,

Merrifield v. Troutner, 269 N,W.2d 136, 137 (Iowa, 1978)
Compares edquitable and promissory estoppel Warden and
Lee Elevator, Inc. v. Britten, 274 N.W.2d 339, 342, 343
{(Iowa, 1979); Derking v, Bellas Hess Superstore, 258
N.w.2d 312 {(Iowa, 1977).

Pleading and Practice Forms--Fraud 151-157, Federal
Procedural Forms 1:511.

C. & J. Fertilizer, Inc. v. Allied Mﬁtual Ins. Co.,
227 N.W.2d 169 (Iowa, 1975).

*Not affirmative defenses. Listed as a reminder.



WORKER'S COMPENSATION--ORIGINAL PROCEEDINGS
ELEMENTS OF PROOF OF CLAIMANT'S CASE

1. A personal Injury. §85.3(1); 85.61(5)

2. Employer--Employee Relationship at the time of injury.
§85.61(2, 3, 4)

3. amount of Earnings.

4. Number of dependents (dependency in death cases}.

5. Arising out of the Employment.

6. Arising in the course of the Employment.

7. Causal Connection for bills and injury.

8. Fair and reasonable amount of claimed professiocnal

and hospital bills.
9. Time disabled from work.
10. ©Nature and extent of any disability claimed.
Freeman v. Luppes Transportation Company, Inc., 227 N.W.2d
143 (Iowa, 1975); Nelson v. Cities Service 0il Company 259

Iowa 1209, 146 N.W.2d 261 (1967); Musselman v. Central
Telephone Company 261 Iowa 532, 154 N.W.2d 128 (1967).

AFFIRMATIVE DEFENSES

Code Other

1. Lack of Jurisdiction

A, Subject Matter 85.71 1

B. Person
2. Coverage Excluded 85.1
3. Election of Remedies 2
4, Statute of Limitations 85.26 3
5. Failure to Give Notice 85.23 4
6. Willful Intent to Injure Self

or Another 85.16
7. Intoxication as a Proximate

Cause 85.16 5

-10-



10.
11.
12.

13.

Code cher

Willful Act of Third Party for
Personal Reasons 85.16

Unauthorized Professional or

Hospital Expenses 85.27

Failure to Submit to Medical Care 85.39

Independent Contractor 6

Occupational Disease Defenses 85A.7

Other 7
FOOTNOTES

Iowa Beef Processors, Inc. V. Miller, 312 N.W.2d
530 (Iowa, 1981).

Bonlinger v. Kiburz, 270 N.W.2d 603 (Iowa, 1978);
Larson §67.22.

Wwhitmer v. International Payer Co., Ete., 314
N.W.2d 411 {(Iowa, 1982).

Robinson v. Department of Transp., 296 N.W.2d 809
(Iowa, 1980); DeLong v. Iowa State Highway Commission,
229 Towa 700, 295 N.W.2d 91 (1941).

Intoxication need only be a proximate cause. Farmers
Elevator Co., Kingsley v. Manning, 286 N.W.2d 171
(Iowa, 1979).

Daggett v. Nebraska-Eastern Express, IncC., 252
Towa 341, 107 N.w.2d 102, (1961) .

It is assumed that matters relating to cause {(such
as preexisting disability, subseguent injury ox
independent intervening cause) are admissible under
a general denial. See Adam v. T.I.P. Rural Elec.
Co-op, 271 WN.wW.2d 896, 902 (Iowa, 1978); State v.
Marti, 290 N.Ww.2d 570, 584, 585 (Iowa, 1980);
Schnebly v. Baker, 217 N.W.2d 708, 728-730 (Iowa,
1974). It is assumed that misconduct or violation
of a work rule is admissible under a denial of

"in the course of". See Enfield v. Certain-Teed
Products Co., 211 Towa 1004, 233 N.W.2d 141 (1930);
pohler v. T.W. Snow Constr. Co., 293 Iowa 1018,

33 N.W.2d 416 (1948); Buehner v. Hamptly, 161 N.W.2d
170 (Iowa, 1968). It is assumed that a claim that

11-



the risk was not a risk reasonably related to
employment would be admissible under a denial that
the injury "arose cut of".

12.



AVOIDING INSURERS’ EXCESS LIABILITY

DUTY TO DEFEND; AND CONFLICT OF INTEREST PROBLEMS

Kenneth L. Keith
DULL, KEITH & BEAVER
211 E. 4th Street - P.O. Box 218
Ottumwa, Iowa 52501

DISCLAIMER

This paper will briefly address three problem areas
frequently dealt with by insurance defense counsel. It is
not meant to be an exhaustive treatment of any of the three
subjects. It will attempt to list a few principles in each
area with references to some lowa cases on each subject,
if found, with reference to some other authorities. Rely

on it at your peril.
I. AVOIDING INSURERS' EXCESS LIABILITY

A. FAILURE TO SETTLE THIRD-PARTY CLAIMS WITHIN
LIABILITY POLICY LIMITS:

(AUTHORITIES)

Haves Bros. Inc. v. Economy Fire & Casualty Company,
634 F. 24 1119 (1980);

Kooyman v. Farm Bureau Mutual Insurance Company,
267 NW 24 403 (Iowa 1978);

Trask v. Iowa Kemper Mutual Insurance Company,
248 NW 2d 97 {(Iowa 1976);

Petersen v. FParmers Casualty Company,
226 NW 24 226 (Iowa 1975};

Koppie v. Allied Mutual Insurance. Company,
210 NW 24 844 (Iowa 1973);

Kohlstedt v. Farm Bureau Mutual Insurance Company,
258 Iowa 337, 139 NW 24 184 (Iowa 1965};

Ferris v. Employvers Mutual Casualty Company.,
255 Iowa 511, 122 NW 2d 263 {Iowa 1963);

Henke v. Jowa Home Mutual Casualty Company,
250 Iowa 1123, 97 NW 24 168 (Iowa 1959);

13-



(AUTHORITIES)
Continued

INSURER'S LIABILITY TO INSURED FOR JUDGMENTS
EXCEEDING POLICY LIMITS, 7 Drake Law Review 23;

MONOGRAPH, Insurance Law - Excess Liability, DRI,
Volume 1973, Number 3, and extensive Annotated
Bibliography contained therein, Pages 81 thru 84;

ANNOTATION, INSURED'S PAYMENT OF EXCESS JUDGMENT,
OR A PORTION THEREOF, AS PREREQUISITE OF RECOVERY
AGAINST LIABILITY INSURER FOR WRONGFUL FAILURE
TO SETTLE CLATIM AGAINST INSURED, 63 ALR 34 627;

ANNOTATION, RIGHT OF INJURED PERSON RECOVERING
EXCESS JUDGMENT AGAINST INSURED TO MAINTAIN ACTION
AGAINST LIABILITY INSURER FOR WRONGFUL FAILURE TO
SETTLE CLAIM, 63 ALR 34 677;

ANNOTATION, RELIANCE ON, OR REJECTION OF, ADVICE
OF COUNSEL AS FACTCR AFFECTING LIABILITY IN ACTION
AGAINST LIABILITY INSURER FOR WRONGFUL REFUSAL TO
SETTLE CLAIM, 63 ALR 3d4d 725;

ANNOTATION, LIABILITY INSURER'S NEGLIGENCE OR BAD
FAITH IN CONDUCTING DEFENSE AS GROUND OF LIABILITY
TO INSURED, 34 ALR 3d 533;

ANNOTATION, DUTY OF LIABILITY INSURER TO SETTLE
OR COMPROMISE, 40 ALR 24 168;

GENERAL PRINCIPLES

1. BAn insurer in Iowa may be liable in excess
of the limits of the policy where it was
established the insurer acted in bad faith.

{See Kooyman.)

2. Honest mistake of judgment or inadvertance after
good faith dealings is not sufficient to show bad
faith. (See Henke.)

3. The burden is on the insured to show bad faith.
(See Ferris.)

4. The insurer is not reguired to compensate for
the insured’'s failure to carry adequate insurance.

-i4-



10.

11.

7o show bad faith it must appear not only the
settlement offer was reasonable but the insurer
had no reasonable basis for its judgment the

of fer was not reasonable. The guestion is was
the judgment of the insurer reasonable at the
time, not was it correct in the light of sub-
sequent events. (See Kohlstedt.)

Bad faith must be shown by a preponderance of
the evidence. (See Koppie.}

Bpad faith is a state of mind {See Ferris), and
reguires the introduction of substantial evidence,
as a scintilla of evidence is insufficient.

(see Trask.)

Although the test is one of bad faith, some
negligences may be material to the issue of

bad faith. However, not every negligence of

the insurer should be held evidence of bad

faith. It is only acts of negligence that

show or permit an inference of indifference

to or disregard of the interest of the insured,

that are material. (See Kooyman. But see, Petersen.)

Failure to accept an offexr to settle within
policy limits by a specific date will expose
the carrier to excess liability even though
it later offers policy limits, which is
rejected. (See Hayes.) :

An insurer cannot be held liable for refusal
to settle within the policy limits where the
proposal of a claimant was merely conditional.
The settlement offer must be definite and
specific. (See Henke, and Havyes.)

An award of punitive damages for failure to
settle within policy limits and thereby
exposing the insured to ap excess judgment

will be allowed only on a clear showing that
the insurer's conduct was in willful or
reckless disregard of the insured's rights

and with complete indifference to the insured's
interest. (See Hayes and discussion of various
Towa cases on punitive damages at Page 1124
thereof .)

-15-



10.

11.

CONDUCT EVIDENCING BAD FAITH

The rejection of reasonable settlemgnt proposals
within the policy limits.

When the insurer advises the insured to transfer
property to avoid payment of possible excess
liability.

When the insurer disregards the recommendations
urged by their field adjuster as well as their
local and trial counsel.

If the insurer rejects the advice of its own
attorneys.

Failure on the part of the insurer and counsel
to inform the insured of its possible excess
liability or to disclose to him the status

of settlement negotiations and offers of
settlement.

If the evidence as to liability and damages
was strongly against the insured.

If the insurer recognized the advisability of
settlement, but attempted to induce the insured
t+o contribute thereto.

If the insurer failed to properly investigate
the claim so as to be able to intelligently
assess the probabilities.

If the insurer fails to accept a compromise
offer to settle within pelicy limits after
an excess judgment has been rendered against
the insured.

The failure in some circumstances to inform
a fiduciary or client of the policy limits.

The failure to appeal if there is a showing
that such appeal had a hope of success.

-16-



TO AVOID BAD FAITH

1. The insurer should view settlement negotiations
objectively, as if there were no policy limitations.

2. 1t must be shown that any refusal of settlement
of fers were of offers in excess of the policy
limits.

3. The insurer must conduct good faith investigations
of all aspects of the case, including the exercise
of the upmost care and diligence in the inter-
viewing of witnesses, visiting the scene, and
ascertaining all fscts and circumstances.

This preobably reguires complete use of discovery.

4. The insurer must consider a proposed settlement
in good faith based on such investigation and
the apparent state of the law within the policy
limits.

5. All of the insurer's employees and agents must
also act in good faith.

6. The insurer must not refuse to make a settlement
if it knows it has no more than equal, or less
than a 50-50 chance of winning the case, when
the judgment could exceed the policy limits.

7. The insurer and counsel must inform the insured
of its possible excess liability.

8. The insurer and counsel must disclose to insured
the status of settlement negotiations and offers
of settlement.

EXCESS LIABILITY - FIRSPT-PARTY INSURANCE:

{AUTHORITIES)

Dublinske v. Pacific Fidelity Life Ins. Co.,
230 NW 2d 924 {Iowa 1975);

Aamsden v. Grinnell Mutual Reinsurance Co.,
203 NW 2d 252 {Iowa 1972);

See, Beeck v. Kapalis, 302 NW 24 90. (This is a
somevihat related case and the court at Page

96 mentions & possible breach of the insurer's
duty to conduct a proper defense and cites various
Iowa and other authorities.);
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MONOGRAPH, Insurance Law - Excess Liability-First
Party Insurance, DRI, Volume 1977, Number 1, and
extensive Annotated Bibliography contained therein,
Pages 44 thru 47, citing numerous Law Review
articles on related subijects;

ANNOTATION, INSURER'S LIABILITY FOR CONSEQUENTIAL
OR PUNITIVE DAMAGES FOR WRONGFUL DELAY OR REFUSAL
TO MAKE PAYMENTS DUE UNDER CONTRACTS, 47 ALR 34 314.

GENERAL COMMENT ON SUBJECT

Excess Liability of insurers in First~Party Contract
situations is a fairly recent development in insurance
law. It seemingly involves a new tort which may

be characterized as a breech of duty of good faith

and fair dealing. The law has developed primarily

in the State of California, but there are cases

in many other jurisdictions, including some in Iowa,
two of which are cited above, namely Dublinske

and Amsden. In the Dublinske case a second beneficiary
of credit-life insurance sued for benefits and claimed
punitive damages which was denied. The court held

the beneficiary was not entitled to punitive damages
where the amount found to be due the beneficiary

was substantially the same as the amount contended

by the insurer.

In Amsden the insured brought an action for intentional
infliction of emoticnal distress against the insurer
under a fire policy. The insured alleged the insurer
was guilty of bad faith in failing and refusing

to pay the fire loss claim when its duty to do

so was clear. The court indicated there was not
ocoutrageous conduct shown but rather the company

had a right to wait a reasonable time for an arson
investigation to be completed and to determine the
exact amount due.

The Beeck case is not truely a First-Party excess
case but is somewhat related. In that case an action
was brought to recover against a corporation,

its insurer and insurer's employees on theory

that fradulent, negligent or innocent misrepresenation
that a slide was manufactured by such corporation,
when in fact it was not, caused them to lose

their cause of action against the real manufacturer
because the statute of limitations had run in the
meantime. At Page 96 thereof the court makes some
interesting references to excess liability law

in Towa after making this statement:
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"We caution that we are only considering Beecks'
claim against Aguaslide for representations,
primarily by Meyer in the answer to the inter-
rogatory, that the slide was an Agquaslide.

We are aware that Aquaslide, which was in Texas,
might claim that it was basing the misrepresentation
to Beecks on its insurexr's investigation and
statements from the lawyers hired to defend

i+. Since we are not presented with any cross-
claim by Agquaslide against its insurer for

any alleged breach of its duty to conduct a
proper defense, particularly in the investigation,

we express no opinion on the subject.”

Phe author of the Annotatiocn in 47 ALR 32d, 314,

at Page 318, indicates as a general statement

that the annotated cases recognize that an insurer
may be liable forxr collateral damages arising out

of his delay or refusal to make payments owing

under an insurance policy, where such delay or refusal
is wrongful, and proper bases for compensation for
conseguential losses are shown.

It appears to this writer that this general field

of the law — Excess Liability - First Party contracts,
may be a rapidly expanding one and involve practically
all types of insurance policies, such as 1life,
disability, accident and health, fire and extended
coverage, automobile first party, and uninsured
motoxrist, etc. While it may have no standing as
precedent, a recent Wisconsin case, Schwittay v.
Aetna Casualty & Surety Co., Wisconsin-Milwaukee
County Circuit Court No. 464-751, decided April 30,
1981 resulted in a jury verdict of $10,000.00
compensatory damages and $100,000.00 punitive
damages against an insurer for its bad faith failure
to advise its insured of her right to submit a

claim for pain, suffering and disability under

her uninsured motorist policy. The company had
settled with the insured who was unrepresented,

for the amount of $1,012.00 without advising her

of her right to submit a claim for pain, suffering
and disability. The jury found the carrier acted
with outrageous disregard for the rights of its
insured in making the award. This may be a sign

of things to come.
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DUTY OF PRIMARY CARRIER TO EXCESS CARRIER:
(AUTHORITIES)

Lysick v. Walcom, 65 Cal Rptr 406 (Cal App 1968};

Knepper, Relationship Between Primary and Excess
Carriers in Cases Where Judgment or Settlement
Value Will Exhaust Primary Coverage, 20 Ins Counsel
J 207, 210 (July 1953);

Bloom, Recovery Against Primary Insurer by Excess
Carrier for Bad Faith or Negligent Failure to
Settle, 36 Ins Counsel J, 235, 238 (Apr 1569};

MONOGRAPH, Insurance Law - Excess Liability, DRI,
Volume 1973, Number 3;

See, Westhoff v. American Interinsurance Exchange,
550 NW 24 404 (Iowa 1977); and Union Insurance Co.
(Mutual) v. Iowa Hardware Mutual Insurance Co.,
175 NW 24 413 (Jowa 1970);

The Westhoff and Union Insurance Company cases

do not involve the duty of the primary to the

excess carrier but deal with the troublesome problems
of "other insurance" provisions and questions of
which policy is primary or excess in automobile
liability policies.

GENERAL STATEMENT

There is little definitive law on this subject in
Iowa that the writer has been able to find. In

the excess 1liability Monograph prepared by DRI,

as cited above, the author discusses the problem

at some length at Pages 23, 24 and 25. He refers

to one California case and two articles. He concludes
that generally the primary insurer's duties and
obligations to exercise good faith apply both to

its insured and to an excess insurex. He further
surmises that in those situations where a court
would find that a primary insurer evidenced bad
faith by refusing a proper settlement within its
policy limits, unless an insured contributed to
settlement, the courts would likewise find bad

faith where a similar demand was made upon an

excess insurer. It secors that generally the same
principles apply as between a primary and an excess
insurer as apply between the insurer and its insured.
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IT.

DUTY TO DEFEND
(AUTHORITIES)

State Farm Auto Insurance Company v. Malcolm,
259 NW 2d 833 (Iowa 1977} ;

New Hampshire Insurance Company v. Christy,
200 NW 24 834 (Iowa 1972); ‘

Stover v. State Farm Mutual Insurance Company,
189 NW 24 588 {Iowa 1971);

Central Bearings Company v. Wolverine Insurance Company,
179 NW 2d 443 (Iowa 1870);

INSURER'S DUTY TO DEFEND, DRI, Volume 17, No. 4
and authorities cited therein;

ANNQOTATION, INSURED'S RIGHT TO RECOVER ATTORNEYS' FEES
INCURRED IN DECLARATORY JUDGMENT ACTION TO DETERMINE
EXISTENCE OF COVERAGE UNDER LIABILITY POLICY,

87 BLR 3d, Page 429;

(Annotation on the Christy Case, Supra)
GENERAL PRINCIPLES

1. An insurer has no duty to defend nor indemnify if
it appears the claim made is not covered by the
indemnity insurance contract issued. However, the
insurer must first construe both the policy in
gquestion, the pleadings of the injured party, and
any other admissible and relevant facts in the
record before making such decision.

2., An insurer does have a duty to defend if there are
extraneous facts which are known either to the
insurer or the insured which, if proved, make out
a case against the insured which is covered by the

policy.
3., Any doubts as to the coverage of a policy should

be resolved in favor of the insured. (See Wolverine,
4, An insurer is not reqguired to defend if it would

not be bound to indemnify the insured, even though
the claim against the insured should prevail in
that action. (See Stover.)
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IIT.

5. An insurer who refuses to defend third-party actions

against its insured, contrary to its contractual
obligation, is liable for the insured's attorney's
fees incurred by the insured in defense of the
claim. (See Christy.)

6. An insurer's duty to defend is comntractual, and

is therefore ultimately based on the policy provisions.

7. The words and phrases of a policy should not be
strained to impose liakility on an insurer that
was not intended and not purchased. And in the
same vein, if there is no ambiguity in a contract
there is no right or duty on the part of the court
to write a new contract of insurance between the
parties. (See Malcolm.)

CONFLICTS OF INTEREST
(AUTHORITIES)

Henke v. Iowa Home Mutual Casuvalty Company,
249 Jowa 614, 87 NW 2d 920 (Iowa 1958);

Rogers v. Robson, Masters, Ryan, Brumund & Belom,
81 Illinois 24 201, 407 NE 2d 47;

Gonsoulin, OBSERVATIONS ON ATTORNEYS' CONFLICT OF
INTERESTS, 1% FTD {July, 1978) Defense Memo of DRI;

MONOGRAPH, Insurance Law - Conflicts of Interest in
Insurance Practice, DRI, Volume 1971, Number 5, and
extensive Bibliography contained therein, Page 54;

ANNOTATION, MALPRACTICE: LIABILITY OF ATTORNEY
REPRESENTING CONFLICTING INTERESTS, 28 ALR 3d 389;

ANNOTATION, LIABILITY INSURER'S RIGHTS AND DUTIES AS
TO DEFENSE AND SETTLEMENT AS AFFECTED BY ITS HAVING
ISSUED POLICIES COVERING PARTIES WHO EAVE CONFLICTING
INTERESTS, 18 ALR 34 482;

ANNOTATION, PROPRIETY AND EFFECT OF ATTORNEY REPRE-
SENTING INTEREST ADVERSE TO THAT OF FORMER CLIENT,
52 ALR 24 12473;
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ANNOTATION, PRIVILEGE OF COMMUNICATIONS OR REPORTS

BETWEEN LIABILITY OR INDEMNITY INSURER AND INSURED,
22 ALR 24 659;

CODE OF PROFESSIONAL RESPONSIBILITY, Cannon 5,

Fthical Considerations, EC 5-1, EC 5-14, EC 5-15,

EC 5-16, EC 5-17, EC 5-19; Disciplinary Rules DR 5-105
(), (B), (C}, & (D), DR 5-107 (aYy (1) & (2) and (B),
and Notes 23.

GENERAL DISCUSSION

The conflicts of interest problem is a particularly
difficult one for an attorney employed by an insurance
company to represent an insured. In a real sense he

is attempting to serve two masters. It would tax the
wisdom of Solomon to make the correct decision in all
situations that may arise. The writer has attempted

to set forth an important, if not the leading Iowa case
on the subject, and other authorities most important

of which is the Code of Professional Responsibility.
Your attention is directed to the cases and authorities
and discussions under the first topic of this paper
dealing with the problems of the insurer's excess liability.
In practically all of those situations the attorney

is faced with a conflict of interest and they are the
type that must be dealt with. This writer believes
that the factors set forth therein, dealing with the
issue of bad faith, are basically the proper guidelines
for the attorney's conduct to avoid the problems of
conflict of interest if it can in fact be avoided.

Keep in mind that there may be situations wherein an
attorney simply cannot represent both parties and must
withdraw from representation of one or both.

The Henke case cited above, which is the first Henke
opinion, involves the issue as to whether correspondence,
reports and communications are confidential and privileged
between an insurer and the attorney employed by it to
defend an insured in litigation resulting from an automobile
accident insofar as it pertains to that litigation.

The court held that the papers were not confidential

and that the claim of privilege was invalid. The case

is set out here, however, because the court in that

case clearly enunciated the role and duty of an attorney
employed by an insurance company to represent an insured.
The guotation of the court on this subject from Pages

617 and 618 of 249 Jowa is set out in full.
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"T. Defendant denies there is any attorney-client
relationship between a lawyer, hired by an insurer and
who defends the insured under the terms of the insurance
policy, and the insured. The contention is without
merit. The fact that another selects and pays an attorney
does not control the relationship of attorney-client.

It may be a factor to be considered in proving that

such relationship exists, but there are many other

more important factors, such as the undertaking by the
attorney, and the acceptance of his services by the
other. When with due knowledge one assents to the
appearance in court of an attorney in his behalf, an
attorney-client relationship must be presumed. It is

no answer that under the contract the insured agrees

to co-operate and aid the insurer's attorney. Nothing
in the policy compels the insured or his representative
to accept the attorney selected by the insurer. He

may reject such attorney and thus relieve the insurer
from the obligation. On the other hand, if he consults
and communicates with the furnished attorney, as con-
templated by all parties, on the matter involved, and
permits that attorney to enter his appearance in court
for him, these actions tend to establish a clear personal
relationship between himself and the attorney which

is entitled to the usual confidences of client and
attorney. There is no question here but what such a
relationship did exist, and we hold that the district
court was correct in its finding that the attorney

hired by the insurer who tried the two cases did legally
represent both parties in those transactions.”

Attention is specifically directed to the 1980 Illinois
case of Rogers v. Robson cited above. This was an action
by an insured doctor against the attorneys employed

by his insurance carrier who had settled the case
without his permission. While the attorney felt he

was acting properly and in the doctor's best interest

he did not obtain his specific consent to the settlement
and therefore exposed himself to liability. The case

is of extreme importance to insurance counsel and should
be read by all. If there is a lesson td be learned

it probably is this. The insured is your client and

you must keep his rights paramount in your sights,
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Because of the importance of tbis subject and the
apparent lack of familiarity w1?h the pertlngn?l't
portions of the Code of professional Responsibili ¥
governing counsel in this matter, those portions o©
Cannon 5, cited above herein,‘are_set'forth for iisy
reference by counsel. Attention 1s directed to e
fact that there are three portlons.of the Code of .
Professional Responsibility governing ?onduct h?IElné
namely Ethical Considerations, Disciplinary Rules an
Notes.

CANON 5

A Lawyer Should Exercise
Independent Professional
Judgment on Behalf of a Client

ETHICAL CONSIDERATIONS

EC 5-1 The professional judgment of a lawyer should be exercised,
within the bounds of the law, solely for the benefit of his client and free
of compromising influences and loyalties.? Neither his persdnal interests,
the intcrests of other clients, nor the desires of third persons should be
permitted to dilute his loyalty to his client.

EC 5-14 Maintaining the independence of professional judgment re-
quircd of a lawyer precludes his acceptance or continuation of employ-
ment that will adversely affect his judgment on behall of or dilute his
loyalty to a clicnt.?? This problem arises whenever a lawyer is asked to
rcprescnt two or more clients who may have differing interests, whether
such interests be conflicting, inconsistent, dinerse, or otherwise dis-
cordant, 8

EC 5-15 M a Jawyer is 1cquested 10 undertake or to continue repre-
sentation of multiple clients having potentally differing interests, he must
weigh carcfully the possibility that his judgment may be impaired or his
loyalty divided if hie accepts or continues the employment. He should re-
solve 2]l doubts zpzinst the propricty of the representation. A lawyer
should nover sepresent an hitigation multiple clients with diffcring inter-
ce1s;" wnd there zic fow situstions in which he would be justificd in 1epre-
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senting in litigation multiple clients with potentially differing interests, 1f
a lawyer accepted such employment and the interests did become .acui-
ally differing, be would have to withdraw from employment with likeli-
hood of resuliing hardship on the clients; ang for this reason it is prefer-
able that he refuse the employment initially, On the other hand, there are
many instances in which a lawyer may properly serve multiple clients
having potentially differing interests in matters not involving litigation.
If the interests vary only slightly, it is generally likely that the lawyer will
not be subjected to an adverse Influence and that he can retzin his inde-
pendent judgment on behall of each client; and if the interests become
differing, withdrawal is less likely to have a disruptive effect upon the
causes of his clients.

EC 5-16 In those instances in which a Jawyer is justificd in represent-
ing two or more clients having differing interests, it is nevertheless essen-
tial that each client be given the opportunity to evaluate his need for
representation free of any potential conflict and to obtain other counsel
if he so desires.*® Thus before a lawyer may represent multiple chients,
he should explain fully to each client the implications of the common
representation and should accept or continue cmployment only if the
clients consent.?* If there are present other circumstances that might
cause any of the multiple clients to question the undivided loyalty of
the lawyer, he should also advise all of the clients of those circum-
stances.??

EC 5-17 Typically rccurring situations involving potentially differing
interests are those jo which a lawyer is asked to represent co-defendants
in a criminal case, co-plaintifis in a personal injury case, an insured and
his insurer,®® and bencficiaries of the estate of a decedent. Whether a
lawyer can fairly and adequatcly protect the interests of multiple cliznts
in these and similar situations depends upon an analysis of cach case.
In certain circumstances, there may cxist little change of the judgment of
the lawyer being adversely affected by the slight possibility that the in-
terests will become actually differing: in other circumstances, the chance
of adverse cffect upon his judgment is not unlikely.

EC 5-1% A lawyer may 1cpresent several clients whose interests are
not actually or potentially differing. Nevertheless, he should cxplain
any c¢iicumstances that mipht cause a clicnt 1o question his undivided
loazhy 4 Repurdless of the bodie! of a Tawyer that he may properly
represent multiple clients, he must defer 1o 2 clicnt who holds the con-
trary belicd ond withdisw from rcpoceniztion of that client,
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DISCIPLINARY RULES

DR 5.105 Rcfusing to Accept or Continve Employment if the
Inferests of Another Client May Impair the Independent
Tofessional Judgment of the Lawyer.

(A) A lawyer shall decline proffercd employment if the excrcise of his
independent professional judgment in beha!l of 3 client will be or
is Iikcly fo Le adversely affecied by the acceptance of the proffered
employment, ™ except fo the extent permitied under DR 5-105(C).3°

(B) A law)er shall not continue muliiple employment if the exercise of
his independent professional judgment in behalf of 2 clicnt will be
or is Tikely 1o be adversely affected by his representation of another
clicnt, except to the exfent permitted under DR 5-105(C).3

(C) In the situations corered by DR 5.105 (A) and (B), a Jawyer may
represent multiple clients i it is obrvious that he can adequately rep-
resent the inferest of each and if each consents to ithe reprcscn!aﬁon
alter Tull disclosure of the possible effect of such representafion on
the exercise of his indcpendent professional judgment on behalf of
cach.

(D) 11 a lawyer is required fo decline employment or fo withdraw from
¢cmployment under DR 5-105, no pariner or associale of his or his
firm may accept or continue such cmployment.

DR 5-167 Asoiding Influence by Others Than the Clicnt.

(A) Ixcept with the consent of his client affer full disclosure, a lanyer
shall not:
(1) Accept compensation for his Tegal services from one other than
his client.
(2) Accept from one other {han his ¢licnf any thing of value related
to his represenfation of or bis employment by his client.”®
() A lawyer shall nof pernif a person who rccammends, cmploys, or
pmys him fo render legal senvices for anofher to direct or regulate
his professional judgment in rendering such Jegal serivices.?

NOTES

23 CJ ABA Opinion 282 (1950).

*When counscl, altbough paid by the casuvally company, pndertakes 1o represent
the policyholder and files his notice of appearance, be owes to his client, the
assured, an underiating and single allegiance. His fealiy embraces the requirement
10 producc in courl all witnesses fact znd expert, who are available and neccessary
for the proper protection of the rights of his client. . . .

w  The Canons of Piofcssional Eihics mahe it pellucid that there are not
two standards, one apphlying 1o counse! privately iciained by a client and the
other 1o countel paid by an inswance esrrier, American Employors Ins Ce v.
Goblc Alraraft Specialies, 205 Misc 1066 1075, 131 R.Y S 24 393. 401 (1954).
moticntovitddiaw cpjeal pronted 1 App Disv 28 1008 154 N Y.S 24 £35 (1936).

CTewiel seleered by Sime Foamoto defend Dorothy Waller's suitl for $50,000
¢onipes v 8 apprieed by VWolher that his c:iticr vervion of the accident was un-
truc cnd it ccually e cooifont otcuried troruse bie lost contrel of his car in
rootr e Cod Mo just ib e AL st point, Willer's counse) should have refuscd
1o p.rtitiy e funther inovicw of the o rfict of intcieyl beiween Waller and State
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Farm. . . . Insicad he participated in the ensuing deposition of the Walkers, even
took an ex parte sworn statement from Mr. Walker in order 10 2dvise State Farm
what action it should take, and later used the statement against Walker in the Dis.
trict Court This action appears 1o contravenc an Indiana attorney’s duly ‘at every
peril to bimself, 1o preserve the seercts of his client” , . . " State Farm Mut. Avto
Ins Co. v. Walker, 382 F.2d 548, 552 (1967), cerf. denied, 389 US. 1045, 19 L.
Ed.24 837, 88 8§ Ct. 789 (1968).

SUGGESTIONS TO AVOID CONFLICTS

THE COMPANY:

1.

Should not ask or expect the attorney to obtain
information from the insured, or others, for use
against the insured.

Must not expect or reguire the attorney to respond
on behalf of the company to questions posed by
the insured.

Must not request or expect the attorney to send
a reservation of rights letter to the insured

or obtain a reservaticon of rights agreement from
the insured.

Must not request or expect the attorney to render

an opinion relative to a conflict that would require
the attorney to withdraw from the defense of the
insured. Instead the company should cbtain the
opinion of a completely independent attorney relative
to any suspected conflict guestion, and particularly
relative to the necessity of the retained attorney
withdrawing from his representation.

Must never attempt to limit the attorney in fully
preparing for and providing a complete defense
to the case, regardless of the chances of settlement.

Should not reguest nor direct the attorney to refrain
from reporting all facts to the insured, but keep

in mind that the attorney has a duty to keep the
insured advised of the progress of the case at all
stages, including all settlement offers that affect
him so he may take any and all steps to protect

his own interests.
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THE ATTORNEY EMPLQYED BY THE INSURANCE COMPANY:

1.

Must always keep in mind that the insured is his
client and deal with him at all times as he would
any other client.

Keep the insured advised of the progress of the
case generally, and particularly of settlement
negotiations and settlement opportunities. In
those cases where by the terms of the policy, or
otherwise, the insured's consent must be obtained
for settlement, obtain specific written approval
to any proposed settlement prior to consumating
the settlement. It is probably wise to obtain
the insured's approval to every settlement even
though it may not technically be required.

Advise the client both formally, in writing, and
informally by personal conversation of his rights

to employ his perscnal attorney in the event of

any excess or conflict situation; and make it clear
t+hat you welcome any comments, suggestions or advice
the insured's personal attorney may have at any

and all stages up to and including settlement
negotiations and trial, if the case is not settled.
1f independent counsel is obtained prior to trial
you should determine if he desires to be counsel

of record and appear on the pleadings and invite

his participation in all court appearances, pre-
trial conferences, discovery, settlement negotiations
and trial. In the event of settlement obtain his
written approval.

Be willing to withdraw in the event it appears you
cannot properly represent the interests of the insured
and the insurarnce company at any stage. In the

event of a withdrawal, however, be certain that

it is done at such time and under such circumstances
that both the insured and the insurance company

have adeguate time to obtain other counsel and

make certain that other competent counsel are obtained
and have undertaken the defense before completing

your withdrawal. Also, always make application

to and cobtain written court authority to withdraw
before doing so.
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THE PERSONAI ATTORNEY EMPLOYED BY THE INSURED:

1.

Represent the interests of the insured fully and
fairly even though it may be contrary to the wishes
of the company and the retained attorney.

Advise the retained attorney and the insurance
carrier directly of the insured's desire to settle
the case within policy limits, setting out in
detail the reasons and justifications for such a
settlement and the dangers of failure to do so,
including the consegquences of such failure.

Make clear to a client at all stages that he is
representing the client only and that the client

and not the insurance company will pay his bill.

For this reason the client should be consulted

as to the extent of participation of the attorney

in the actual handling of the case, including
appearance on pleadings, participation in discovery,
pre-trial and trial.

Determine whether the best interests of the client
will be served by simply keeping advised generally
as to the status of the matter, and making an
appropriate demand rather than participating in
the actual conduct and handling of the case. 1In
the event of a bad result and an excess Jjudgment,
the personal attoxrney of the insured, and the
insured as his client, may be in a better position
to proceed on the excess if the personal attorney
has not been a party to the proceedings.

THE PLAINTIFF'S ATTORNEY:

1,

Should know as much about conflict of interest
problems, including excess problems, as the attorney
retained by the insurance carrier and by the personal
attorney.

He should very early determine the details of coverage
and the attitude of both the retained attorney and
the personal attorney, if any.

Thoroughtly and adequately investigate and prepare
his case so that he can properly evaluate it for
settlement purposes and then make an appropriate
settlement demand at the carliest possible stage,
with all necessary supporting facts and citations
of the law to support his position,
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Make certain that any offer of settlement is clear,
definite and uneguivocal. If there are subrogation
interests, or interests of other parties that in

any way affect the settlement, it must be clear
factually and in the offer that all interested
persons and parties have consented to the settlement
and it takes their interests into account. Remember
that a conditional offer is no offer at all and

will not create an excess situation.
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WORKERS’ COMPENSATION UPDATE

REPORTED CASES

LRMSTRONG TIRE & RUBBER CO. V. KUBLI, Iowa App., 312 N.W.2d8 60
{1981)

Appeal from a district court decision affirming an award of
workers' compensation to claimant. The court of appeals, in a
per curiam decision, affirmed in part and reversed and remanded
in part. In an arbitration decision the deputy commissioner
found that claimant's back disease was aggravated by injuries
occurring over a span of several years and that his injury arose
out of and in the course of his employment. The deputy awarded
claimant a running award of healing period benefits until the
terms and conditions of section B85.34(1), The Code, had been met.
The coﬁmigsioner affirmed. The primary issues are whether there
is sufficient evidence to support a finding that claimant's
disability was caused by an injury arising out of his employment
and whether claimant was entitled to healing period benefits.

The court held that there was substantial evidence in the
record to support the conclusion that claimant’s employment
activity was a substantial factor in causing claimant's disability.
Medical experts for both parties testified that the repetitive
bending, lifting, and twisting required by claimant's employment
aggravated his degenerative back disease. The court held that

the employment activity was a proximate contributing cause of

claimant's disability, citing the authority of Blacksmith v. All-

American, Inc., 290 N.w.2d 348, 354 {Iowa 1980) that the activity

nneeds to be one cause; it does not have to be the only cause.”
1d.
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Section B5.34{1), The Code provides that healing period is
to be paid until claimant returns to work or competent medical
evidence indicates that recuperation from the injury'has been
accomplished. The court held "that 'recuperation’ as used in
this statute refers to that condition in which healing ié
complete and the extent of the disability can be determined.”
Healing period is toc be charactecrized as the period during which
there is a reasonable expectation of improvement and ends when
maximum medical improvement is reached. Here, the medical
testimony was that c¢laimant®s injury from the beginning was one
that would not improve but would be aggravated by further
physical exertion. The court reversed the award of healing
period benefits concluding that claimant was not entitled to
healing period due to the fact that from the start no further
improvement of claimant's condition was anticipated. The court
remanded the case to the commissioner for determination of
percent of claimant®s permanent partial disability.

THOMPSON V. BOHLKEN, 312 N.W.2d 501 {(Iowa 1981)

Appeal from a district court ruling dismissing a tort action
against co-employee Bohlken but overruling motions for a directed
verdict against plant manager lLong and Travelers Insurance
Company. The supreme court reversed on Long's appeal and
reversed and remanded on Travelers' appeal.

An employee who lost fingers of his left hand while operating

a press for his employer brought suit against two co-employees
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asserting gross negligence in failing to provide him with a safe
machine, and against employer's workers' compensation insurance
carrier, alleging negligence in its "gratuitous” safety inspection
preceding the accident.

The court stated that there are three elements necessary to
establish gross negligence amounting to such lack of care as to
amount to wanton neglect under section é5«20, The Code, for
injuries sustained in a work related accident: (1) knowledge of
the peril to be apprehended; (2) knowledge that injury is a
probabie,'as opposed to a possible, result of the danger; (3) a
conscious failure to avoid the peril. fThe court concluded the
conduct of fhe plant ﬁanager did not constitute gross negligence,
that the most the evidence established under the circumstances
was want of ordinary care and there was no evidence under the
facts known or which should have been known that the emplovee's
injury was prcbable.

The court further stated that “we have clearly recognized a
cause of action against an insurer based upon negligence in
conducting ‘'gratuitous’ inspections."” Application of section

3244 of the Restatement (Second) of Torts (1965) which the court

adopted for imposing liability on the defendant insurance
carrier for inspecting the plant, depends on whether there was
substantial evidence that the inspection was one which the
carvier should have recognized as necessary for the protection
of third persons and, if so, that (1) such inspection increased

the risk of harm or (2) harm was suffered by the employee
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because of reliance upon it by him or by his employer on the
inspection. The court found that there was no evidence of any
changes brought about by the insurance carrier in the machine or
the employer's operating procedure which could be said to have
increased the risk; thus, there was insufficient evidence of
liability under Restatement section 324A{a), and the trial court
erred in submitting that issue to the jury. On the issve of
liability based on reliance, there was evidence from which the
jury could find the employer relied upon these inspections and
the employee was injured as a result of such reliance, the court
properly submitted the issue of liability under subsection
324A(c). The court remanded for a new trial.

ROSS V. ROSS, 308 N.W.2d 50 (Iowa 1981)

hppeal from district court decision affirming denial of
workers' compensation benefits. The supreme court affirmed the
district court. Claimant's decedent was a farmer whose farming
operation was conducted in a close family association with his
father and brother. There was extensive exchange labor among
the three farms. On the day of his death, decedent spent the
morning working on his father's farm. He then drove to the farm
his brother operated to see if he could be of some assistance.
After speaking to the brother, decedent decided to return to his
father's farm and on his way, was involved in the fatal collision.

One issue in this case is whether claimant's decedent was an
employee of his parents. The court held that the industrial

commissioner clearly found that no employer-employee relationship
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existed and further observed that, even had such employment
existed, decedent would have been excluded as a child under
section 85.1(3), The Code. The court further found that there

is a rational basis for treating farm employees different than
other employees: Section 85.1(3), The Code, does not deny egual
protection Ey excluding both groups from compulsory workers'
compensation coverage; it was not a denial of egqual protection

to grant an employer the right to elect coverage without granting
a similar right to the employee.

COWELL V. ALL-AMERICAN, INC., 308 N.W.2d 92 (Iowa 1981)

Appeal from district court decision modifying an award of
workers' compensation. The supreme court reversed the district
court. The court held that mailing the petition for judicial
review to the attorney's address rather than the employer's
address was not fatal to jurisdiction. The court citing Delman

v, Commissioner, 384 F.2d4 929 (34 Cir.), cert. denied, 390 U.S5. 952,

88 5. Ct. 1044, 19 L. Ed. 24 1144 (1967) found that the petitioner
could reasonably conclude that the employer wished all communica-
tions in the proceeding to be sent to its attorney's address.

At the time of mailing the copy of the petition for judicial
review, the petitioner's selection of the attorney's address was
not unreasonable. The court further found that there was no

basis for the district court finding that the commissioner's
decision on the claimant's industrial disability was unsupported
by substantiél evidence, arbitrary and capricious, or induced by

an error of law.
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IOWA BEEF PROCESSORS, INC* v. MILLER, 312 N.W.2d 530 (Iowa
1981}

Appeal from a district court judgment affirming the decision
of the industrial commissioner allowing benefits. The suvpreme
court reversed. Claimant was domiciled in Iowa but was injured
at her place of employment in Nebraska. The court held that
under section 85.71(1), The Code, domicile in Iowa alone is not
sufficient to entitle an employee who has sustained an injury
outside the state to benefits provided by the Iowa Workers'
compensation Act. The court stated that there must be some
meaningful relationship befeore an Iowa domiciliary becomes
entitled to Iowa benefits for an injury occurring outside Iowa.
The response by Miller to an employment advertisement in an Towa
newspaper was found to be an insufficient relationship, however,
the guestion of how substantial the connection between domicile
and the employment relationship must be to entitle an employee
injured in another state to benefits under the Iowa Workers'
Compensa%ion Act was not addfessed in this appeal.

CATERPILLAR TRACTOR CO. v. SHOOK, 313 N.W.2d 503 (Iowa 1981)

Appeal from a district court judgment reversing the indus-

trial commissioner's finding that an employment relationship
existed between claimant and defendant employer at the time of
the injury. The supreme court reversed the district court and
affirmed the commissioner. Claimant was a machine operator for
defendant employer. He was elected by his fellow employees to
three union positions to which he devoted full time. He was

considered by the employer to be on a leave of absence but was
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paid by the employer for his duties as chairman of the grievance
committee, Claimant was injured in a motorcycle accident while
en route to collective bargaining negotiations. The court
discussed the factors considered in determining whether an
employer~employee relationship exists and concluded that the
commissioner was correct in finding that an employment relation-
ship existed between Shook and Caterpillar at the time he was
injufed. An employee may have more than one employer. In that
situation the worker may be an employee of one employer for the
purpose of certain activities but the employee of another
employer while doing other work. The court found that Caterpillar
benefited from the relationship because a properly operating
grievance procedure contributes to industrial peace.

The court further held that the commissioner did not err in
concluding claimant was in the course of his employment when
injured. <Claimant was on his way from the union hall to the
negotiating session when he was injiured and was paid by Caterpillar
until the negotiations began. His travel was incidental to his
duties and therefore the time, place and activity were work-
connected.

WHITMER V. INTERNATIONAL PAPER CO., ETC., 314 N.W.2d 411
{(ITowa 1982)

Appeal from district court's judgment dismissing claimant's
review-recopening claim. The supreme court affirmed. Claimant
wags injured in the ccurse of her emplovment when a bank of
lights fell and struck her on the side of the head and face on

October 12, 1972. She was awarded five percent permanent
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partial disability. The last payment of compensation was made
on February 27, 1974. On May 23, 1879 claimant filed a petition
in review-reopening alleging that the injuries to her brain,
neck, and back had produced an epileptic condition which could
not be and was not discovered until April 197%. The court held
that under the plain language of section 86.34, The Code 1971,
(now section 85.26, The Code), the "discovery rule® does not
apply to review-reopening cases. Therefore, such proceedings
must be commenced within three years of the last payment of
compensation made under the original award, regardless of when
the additional injury or disability is discovered or discoverable.

WILSON FOOD CORPORATION V. CHERRY, 315 N.W.2d 756 {Iowa 1982}

Appeal from a district court judgment affirming a determina-
tion that an employer is entitled to a credit for overpayment of
healing period benefits against permanent partial disability
benefits. The supreme court affirmed. The employer, through
administrative error, continued paying the claimant $91 weekly
for healing period benefits until February 9, 1979, whereas they
should have been reduced to $84 weekly beginning December 9,
1975, when claimant reached maximum recuperation. Temporary
disability benefits under Iowa Code section 85.33 are deducted
from any amount of healing period benefits under section 85,34,
A similar credit is granted under section 85.34(3) for permanent
partial disability payments from benefits for permanent total
disability. Iowa Code section 85.34, however, does not provide

for such a credit against permanent partial disability benefits
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for healing period payments already made. The court held that
the fact that the legislature chose not to address such a credit
does not mean that the legislature intended to exclude such a
credit. Benefits for permanent partial disability under section
85.34({2) do not begin until the termination of the healing
period pursuant to section 85.34(1). The guestion of a credit
was therefore not needed in the legislative scheme to proscribe
simultaneous collection of two benefits. While such a credit
would result in inconvenience by an earlier cutoff of permanent
partial disability benefits, the claimant still receives the
full value of the award to which he is legally entitled.
Moreover, the public interest is served by allowing such a
credit in that employers are encouraged to freely pay benefits
to injured employees without fear of later penalty for having

done so0.

DORMAN V. CARROLL COUNTY, Iowa App., 316 N.W.2d 423 (1982)

Appeal from a district court ruling reversing the industrial
commissioner's denial of benefits. The court of appeals affirmed.
Two deputy sheriffs had been on auxiliary duty by working at
community celebrations. They met afterwards at a local farm to
discuss problems encountered during the evening and how to avoid
such problems in the future. They decided to eat breakfast at a
Country Kitchen which was.on a direct route from the farm to one
of the deguties‘ homes. On the way to the Country Kitchén, the
accident occurred and both deputies were killed., The facts that

the deputies had been drinking and were speeding at the time of
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the accident did not remove them from coverage since Iowa no
longer follows the "unusual and rash act" doctrine. The court
held that the deputies were within the scope of their employment
while they performed the special police work on the night of
their deaths. Although the county could not afford to pay for
off-duty deputies to be at the celebrations, the county received
the benefit of law enforcement services rendered by the deputies.
The celebrations were potentially explosive situvations, and
therefore the sheriff needed someone to be there to control the
crowds. The county was responsible for law enforcement within
its boundaries. Both deputies assisted in making arrests and in
bringing the arrested persons to the Carroll County Courthouse.
While not on "active™ duty and not specifically required to
perform the special police duties, the sheriff considered the
men to be on "auxiliary" duty and the claimant felt he had to
perform the services to keep his job. When the deputies left
the courthouse and went to the Hulsing farm, they did not
abandon their employment. The purpose of the meeting was to
discuss law enforcement problems encountered during the evening
and attempt to find ways to avoid such problems at future
celebrations. The fact that the deputies were on their way to
eat breakfast does not remove them from coverage. The deputies
were covered under the dual purpose and personal comfort doctrines.

GOURLEY V. RONALD NIELSON, 318 N.W.2d 160 {Iowa 1982)

Appeal from district court's granting of defendant's motion

for summary judgment. The supreme court reversed and remanded.
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Plaintiff was injured in the course of his employment and
received benefits under the workers' compensation act. He then
brought action in district court under section 85.22, The Code,
against co-employee Nielson alleging Nielson's gross negligence
had been the proximate cause of his injury. The issue is
whether the trial court was right in ruling plaintiff had made
an election of remedies by accepting workers' compensation
benefits following his injury.

Election of remedies is an equitable doctrine which prohibits
a party from pursuing inconsistent remedies as redress for the

same wrong. In Bolinger v. Keburg, 270 N.W.2d 603 (Iowa 1878},

the court stated that three elements must be established by =a
party relying on the doctrine: (1) existence of two or more
remedies, (2) inconsistency between them, and (3) a choice of
one of them. The court in Bolinger further stated that election
of remedies presupposes the knhowledge of alternatives with an
opportunity for choice and the choice must be intelligent and
intentional.

Viewing the.entire record in the light most favorable to
plaintiff, the court believes there is a genuine issue of
material fact which must be decided by trial, not by a summary
judgment.motion. If plaintiff acted without full knowledge of
the facts or because he did not understand the correct principles
of law, there was no election of remedies,

The court reserved for determination when properly preserved

and presented on appeal whether the doctrine of election of
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remedies is applicable to sections 85.20 and 85.22, The Code.
The court further stated the doctrine is not regarded favorably

in workers' compensation cases. See, 2A Larson, The Law of

Workers' Compensation, sectionm 73.30 (1976).

HUNTZINGER V. MOORE BUSINESS FORMS, INC., 320 N.W.2d 545 (Iowa
1982)

Appeal from a district court decision awarding both medical
and disability benefits. The court affirmed in part and reversed
in part. The issue on appeal was whether an employee who
received his last disability and medical workers' compensation
benefits in 1971 is barred by the three-year statute of limita-
tions period in section 85.26(2), The Code, from seeking addi-
tional benefits in a review-reopening proceeding commenced in
1979. The industrial commissioner held that the employee was
entitled to medical benefits only, but the district court held
the employee was entitled, because of the discovery rule, to
disability benefits as well. The court held that the discovery
rule does not apply under the language of section 85.26(2) and
the claim for disability benefits was thus barred by the three
vear statute of limitations.

Since 1973, employees have been entitled tc unlimited
medical benefits for compensable injuries pursuant to section
B85.26(2). The main issue before the court was whether the
three-year statute of limitations on review-reopening is applic-
able to claims for benefits based on injuries that occurred
before the effective date of the 1973 amendment. The respondents
contended that because the claimant's medical expenses did not

exceed $7500, (as referred to in section 85.27, The Code, 1971)
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