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HANDLING THE EXPERT WITNESS

H. RICHARD SMITH
Ahlers, Cooney, Dorweiler, Haynie, & Smith
Des Moines, lowa

I. General Rules Regarding Experts Opinion Testimony.

A, Iowa is committed to a liberal rule which
allows opinion testimony if it is of a
nature to aid the jury and is based on
special training, experience, or
knowledge with respect to the issue in
gquestion.

State ex. rel. Leas in Interest of 0O'Neal,
303 N.W.24 414 (Iowa 1981)

Holmguist v. Volkswagon of America, Inc.,
261 N.W.2d 516 (Iowa 1977)

Haumersen v. Ford Motor Company, 257
N.W.2d 7 (Iowa 1977)

See also Rule 702, Federal Rules of Evidence

B. The receipt of opinion testimony rests largely
.in the discretion of the trial court and its
ruling will not be disturbed absent manifest
abuse of that discretion.

Shinrone, Inc. v. Tasco, Inc., 283 N.W.2d4
280 (Iowa 1879)

Aller v. Rodgers Machinery Mfg. Co., Inc.,
268 N.W.2d 830 (Iowa 1978)

Duke v. Clark, 267 N.W.2d 63 (Iowa 1978)

Holmguist v. Volkswagon of America, Inc.,
261 N.W.2d 516 {Iowa 1977)

Haumersen v. Ford Motor Company, 257
N.W.2d 7 (Iowa 1977)

Hayes Bros. Inc. v. Economy Fire & Cas. Co.,
634 F.2d 1119 (1980)

1. Discretion must be legal one based
on sound judicial reasons.

Osborn v. Massey-Ferguson
Inc., 290 N.W.2d 893 (Iowa
1980)

II. Proper Subject Matter of Expert Testimony.

a, The subject of the evidence must be so
distinctly related to some science, profes-
sion, business or occupation as to be beyond
the ken of the average layman.

Bernal v. Bernhardt, 180 N.W.2d 437
(Towa 1970)
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Questions of law are not proper subject of
opinion testimony.

Aller v. Rodgers Machinery Mfg. Co., Inc,.,
269 N.W.24 B30 (Iowa 1978)

Grismore v. Consolidated Products Co.,
232 Iowa 328, 5 N.W.2d 646

Hegtvedt v. Prybil, 223 N.W.2d 186
{(Iowa 1974)

The requirement of unreasonable danger in
products liability is a legal standard upon
which no witness, expert or non-expert, may
exXpress an opinion.

Aller v. Rodgers Machinery Mfg. Co., Inc.,
268 N.W.2d 830 (Icowa 1978)

Foundation Necessary tc Show Qualifications.

Test 1s whether witness possesses sufficient
expertise regarding the topic in guestion

to qualify as an expert. If this test is
not met, the opinion is incompetent.

State ex. rel. Leas in Interest of 0O'Neal,
3063 N.W.2d 414 {Iowa 1981}

Schmitt v. Clayton County, 284 N.W.Zd 186
(Iowa 1979)

Karr v. Samuelson, Inc., 176 N.W.2d 204
(Iowa 1970)

Qualifications held sufficient.

State ex. rel. Leas in Interest of 0O'Neal,
303 N.W.2d 414 (Iowa 1981)

Oshorn v. Massey-Ferguson, Inc., 2850
N.W.2d 893 (Towa 1980)

Heth v. Iowa City, 206 N.W.2d 299
{Iowa 1973}

Schmitt v. Clayton County, 284 N.W.2d 186
{Iowa 1979)

Qualifications held insufficient.

Bernal v. Bernhardt, 180 N.W.2d 437
(Iowa 1970}

h
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1v. Foundation Sufficient to Show Basis for Opinion.
A. sufficient data must appear upon which an
expert judgment can be made and, if absent,

the opinion is incompetent.

State ex., rel. lLeas in Interest of 0'Neal,
303 N.W.2d 414 (Iowa 1981)

Shinrone, Inc. v. Tasco, Inc., 283 N.W.2d
280 {(Iowa 1979)

Holmguist v. Volkswagon of America, Inc.,
261 N.W.2d 516 (Iowa 1977)

Lessenhop v. Norton, 261 Towa 44, 153
N.Ww.2d 107 (Iowa 1967)

See also Rules 703 and 705, Federal Rules
of Evidence

B. Expert must not only be gualified generally,
but must alsoc possess sufficient information
to permit him to express his opinion on the
particular issue involved.

Henkel v. Heri, 274 N.w.2d 317 (Iowa 1979}

Duke v. Clark, 267 N.W.2d 63 (Iowa 1978}

o]

Basis of experts opinion must have general
acceptance in the scientific community.,

Henkel v. Heri, 264 N,W.2d 317 (Iowa 1979)

D. Foundational data must be sufficient so that
opinion is more the speculation and conjecture.

Oshorn v.'Massey—Ferguson, Inc., 290
N.W.2& 893 (Iowa 1980)

E. First-~hand knowledge not essential.
Henkel v. Heri, 264 N.w.2d 317 (Iowa 1979}
F. Pestimony allowed because factual data sufficient.

shinrone, Inc. v. Tasco, Inc., 283 N.W.2d
280 (Iowa 1979)

Osborn v. Massey~Ferguson, Inc., 290
N.W.2d 893 (Iowa 1980)

Henkel v. Heri, 264 N.W.2d 317 {(Iowa 1979;

Team Centrai, Inc. v. Team Co., Inc., 271
N.W.2d 914 {(Iowa 1978)

Duke v. Clark, 267 N.W.2d 63 (Iowa 1978)
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G. Testimony denied because factual basis
insufficient.

Holmguist v. Volkswagon of America, Inc.,
261 N.W.2d 516 (Iowa 1977)

Bernal v. Bernhardt, 180 W.W.2d 437
(Icwa 1970)

V. Foim of Question and Opinion.

A, If hypothetical guestion is used, it must
include material facts essential to formation
of a rational opinion and sufficient facts
so it does not mislead jury.

Schmitt v. Clayton County, 284 N.W.2d 186

(Iowa 1979)
Iconco v. Jensen Construction Co., 622 F.2d
1291 (1980)

B. Opinion couched in terms like "possible”

and "probable" is admisgsible, although such
an opinion, standing alone, may not be
enough to make out a case for the jury.

Becker v. D & E Distributing Co., 247 N.W.2d
727

Dickinson v. Mailliard, 175 N.W.2d 588
{Towa 1970) :

Duke v, Clark, 267 N.W.2d 63 (Iowa 1978}
VI. Objections.

A. Objections must bhe sufficiently specific to
advise court of basis therefor.

Shinrone, Inc¢. v. Tasco, Inc., 283 N.W.2d
280 {Iowa 1979)

VII. Necessity of Expert Testimony.

A. Even though proper subject of expert testimony
is in issue, it does not necessarily follow
that expert testimony is necessary to submit
issue to jury.

Holmguist v. Volkswagon of America, Inc.,
261 N.W.2d 516 {Iowa 1977)

VIII. Expert Testimony Not Conclusive.

A. The fact finder is not obliged to accept expert
testimony, even if it is uncentradicted,
although testimony should not be arbitrarily
and capriciously rejected.



Parrish v. Denato, 262 N.W.Zd 281
{Towa 1981)

11

Waddes . Poetls Feeds, Ino., 2Z6% ML 24
26 {Iowa 1878)

I¥%. Discovery of Experts.

Failure to identlfy expert may preclude use

at trial.
rule 125, fowa R. Clv. P.

B. Discovery depusition of advsrse sarty’'s eEpsrt
may be used by adverse party at trial but
obiections are not walved.

Oshorn v. Massey-Ferguson, . <8n
N.W.2d 833 {Iowa 1980}
X. Decis
A. Is it necessary?
1. Is plaintiff going to use one?
2, Is plaintifi’s expert’s theory contrary
to a lay person’s COmmon experience?
3, Should trial be focused oD guk matter

B. Is persuasive gqualified expert available?

C Is there data O
SUPPOTL

XI Preparation of Bxpert.

A, provide expert with all evidence,; favorable
and unfavorable.

B.

""\l

R

D.

E.

-

Nt






WORKERS COMPENSATION REVIEW

ROBERT C. LANDESS
lowa Industrial Commissioner
Des Moines, lowa

REPORTED CASES

Richards v. Towa State Commerce Comm'n, 270 N.W.2d 616 (1978)

Petition filed for judicial review of intermediate agency
action of the Towa Commerce Commission involving a petition for
an electric transmission line franchise. The supreme court held
that the district court was without jurisdiction to review
intermediate agency action of the Iowa Commerce Commission. The
court held that a party seeking judicial review of intermediate
agency action must show that adequate administrative remedies
have been exhausted and review of final action would not provide
an adequate remedy. Both requirements must be satisfied before
intermediate judicial review is available. Expenses incident to
completion of litigation and inconvenience due to delay do not
justify intermediate judicial review, The court noted that in
order to demonstrate inadequacy of remedy the party must show
existence of reasons, peculiar to party's own case, which makes
final review an inadequate remedy. "[Tlhat each issue raised in
the intermediate proceeding could be heard in the final review
is telling proof that final review is an adequate remedy."

Hawk v. Hawk Chevrolet-Buick, Inc., 282 N.W.2d 84 (Iowa 19739)

Appeal from district court decision reversing the industrial
commissioner's denial of workers' compensation death benefits.
The supreme court affirmed the district court. The primary issue
presented was whether commission of "an unusual and rash act"” by
an employee causes the resultant injury not to arise out of and
in the course of his employment. Claimant’'s decedent was killed
in an airplane crash while on a business trip. Decedent had
piloted the plane into bad weather at a time when he was not
officially licensed to fly. The court specifically overruled the
"nnusual and rash act™ doctrine and held that the doctrine
cannot bar recovery of workers' compensation benefits. The court
held that claimant's decedent's death arose out of and in the
course of his employment.

%agg v. Christianson, 282 N.W.2d 768 (Iowa Court of Appeals
97%) :

Appeal from district court decision affirming an award of
workers' compensation benefits to claimant. The court of appeals,
in a per curiam decision, affirmed. The soie issue is whether
claimant was a casual employee at the time of his injury. On the
day of the injury claimant finished his regular duties early and
was requested by his employer to paint the exterior trim of the
employer's wife's house at the same hourly rate he received for
his regular job. The court noted that the term “purely casual”
is strictly construed against the employer and liberally construed
in favor of the employee. The court found that claimant did not
enter into a separate and distinct employment, purely casual in
nature, when he agreed to paint the employer's private residence.

Temple v. Vermeer Mfg. Co., 285 N.W.24 157 (Iowa 1979)




Appeal from district court judgment affirming industrial
commissioner's denial of workers' compensation benefits. The
supreme court affirmed. The court held that Industrial Commis-
sioner Rule 4.28 was consistent with legislative intent indicated
by the statutory authorization for such a limitation contained
in section 86.24(3). Rule 4.28 requires the commissioner to
decide an appeal on the record established before the deputy
commissioner unless the commissioner is satisfied that additional
evidence is material and that there was good reason for failure
to present additiconal evidence to the deputy. The court found
that the commissioner 3id not abuse his discretion in limiting
evidence on appeal in this case. The excluded evidence could
have been obtained prior to the original hearing.

Farmers Elevator Co. v. Manning, 286 N.W.2d 174 (Iowa 1979)
Appeal from district court judgment affirming industrial
commissioner's award of workers' compensation benefits in an
arbitration proceeding. The supreme court affirmed. The primary
issue was whether claimant's injuries arose out of and in the
course of his employment. Claimant was injured while on his way
home from a dinner which was attended by fellow employees and
customers. The court stated that the test is "whether the act is
'in any manner dictated by the course of employment to further
the employer's business.'" The court found that the record
contained sufficient evidence to support a finding that the
claimant's participation in the customer appreciation dinner was
both beneficial to and authorized by defendant employer. The
court stated that "when an injury occurs while an employee is
traveling to or from a social function which occurs somewhere
other than the workplace, compensability depends on the extent
to which the function is employment-related." The court found
that the commissioner could find that compensation was appropriate
in this case. The court also found substantial evidence in the
record to support the conclusion that intoxication was not a
promimate cause of claimant's injury. The court rejected defend-
ants' contention that section 85.23 requires claimants to give
their employers written notice within the ninety-day time limit
of their intention to file a claim. The court held that "section 85.30
expresses legislative intent that interest on unpaid compensation
be computed from the date each payment comes due, starting with
the eleventh day after injury."

Iowa Industrial Commissioner v, Davis, 286 N.W.23 658 (Iowa
1979}

Certiorari to challenge defendant district court's order
granting the petition of Iowa Beef Processors for writ of
certiorari to review intermediate agency action. The supreme
court upheld the industrial commissioner's contention that the
IAPA, chapter 17A, as interpreted in Salsbury Laboratories v.
Towa DEQ, 276 N.W.2d 830 (Iowa 1979), provides the exclusive
means of challenging agency action and precludes a collateral
certiorari attack in district court. The controversy involved




overruling defendants' special appearances challenging the
commissioner's in personam jurisdiction. The court ruled that
decisions of commissioner and his deputies are agency actions
subject to review exclusively under chapter 17A even though
those administrative officers may be performing a quasi-judicial
function. The court observed that the exhaustion of administra-
tive remedies rule does not control unless: (1) there is an
administrative remedy for the claimed wrong, and (2) the statute
must expressly or impliedly require that remedy to be exhausted
before resort to the courts. The court noted that an inadeguate
administration remedy still must be exhausted if judical review
from the final agency action is adequate. Only a clear showing
of irreparable injury from anticipated agency action justifies
judicial intervention prior to exhaustion of administrative
remedies and monetary losses caused by litigation expenses are
insufficient.

McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980)

Appeal from district court decision affirming industrial
commissioner's denial of workers' compensation benefits in an
arbitration proceeding. The supreme court affirmed in part,
reversed in part and remanded. Claimant filed his petition for .
arbitration, claiming to have suffered deleterious effects from
inhaling coal dust and toxic gases while working underground in
coal mines and seeking permanent and total disability benefits.
The court upheld the commission's finding that claimant did not
have pneumoconiosis. The court noted that the statute fails to
delineate the characteristics indicative of pneumoconiosis. The
court thereby concluded that "it is left to the deputy industrial
commissioner or industrial commissioner reviewing the medical
evidence presented to determine the particular characteristics
of pneumoconiosis which must be present to justify a finding of
the disease." The court wrote that the purpose of the presumption
in section 85A.13(2) is to establish a causal link between the
disease and the employment, not to establish the disease in the
first place. The court further wrote that this particular
presumption can only serve to aid defendants' cases, not claimants’
cases. The court believed that chapter 85A does not require that
the claimant prove that his disease was actually caused by
exposure, but rather it is "sufficient that he show that the
hazardous employment condition which at some time caused his
disease existed to the extent necessary to possibly cause the
disease at his employer's place of employment." The effect of
this is to raise a narrow presumption of causation by a particular
period of employment. The court concluded "that both the existence
of pneumoconiosis and diability resulting from it must be proved
in accordance with the statutory criteria before the presumption
in section 85A.10 and the exception to the presumption in
section 85A.13(2) apply. The supreme court remanded so the
deputy could state his reasons for rejecting the conclusion that
chronic bronchitis and asthma constituted occupational diseases
under chapter 85A. The court indicated that such diseases were




occupational diseases under chapter 85A. The court ordered that
claimant be allowed to present further evidence concerning the
existence of guantities of coal dust in defendant emplover's
mine which could have caused his disease.

In addressing the issue of disability, the supreme court
stated "the fact that the normal aging prccess may produce the
aiiment from which claimant suffers an actual result from his
emplovment experience does not operate to bar a finding of
disapility."™ The court further stated that "[d]isability from
injuries covered by chapter 85 has been defined by case law as
'industrial disability,' or a reduction in earning capacity. The
court noted that reasons for disability may not always be
directly related to functional impairment and gave as an example
"s defendant-employer's refusal to give any sort of work to a
claimant after he suffers his affliction may justify an award of
disability." Another example given was "a claimant's inability
to find other suitable work after making bona fide efforts to
find such work may indicate that relief should be granted.” The
court remanded for determination of claimant's industrial
disability.

On additional matters, the supreme court ruled that the
burden of persuasion regarding causation never shifts from
claimant to defendant, and even if defendants failed to prove an
affirmative defense, that would not mandate a finding against
them. The court rejected claimant's allegation of inadeguate
findings in deputy's order overruling claimant's motion for an
order compelling discovery. The court also rejected claimant's
contention that section 85.39 should be construed to permit a
medical examination furnished by employer at any point after the
defendant has denied liability. Concerning the timeliness of
requesting a depositicn, the court remarked that "[i]t is the
statement of dates of taking Ffuture depositions which must be
filed at the hearing; the statement of reasons for the request
for a delayed examination or evaluation presumably could be
filed either before or during the hearing.”

Firestone Tire & Rubber Co. v. Williams, (Iowa Court of Appeals
1979)

Appeal from district court ruling affirming industrial
commigsioner's denial of defendants' motion for summary judgment.
The court of appeals affirmed. The issue presented was whether
the action was barred by the applicable statute of limitation.
The court stated that "[wlith the proper filing of a written
memorandum of agreement for compensation, the two year limitation
set by section 85.26 is tolled." The court held that a memorandum
cf agreement is legally sufficient to toll the limitaticn
provisions of section 85.26 even if the memorandum of agreement
does not provide for weekly compensation. Once a memorandum of
agreement is filed, it settles the issues of: (1} the employer-
employee relationship at the time of the injury, and (2) an

-10-



injury arising out of and in the course of employment. The court
specifically rejected the contention that payment of medical
expenses constitutes "compensation.”

Blacksmith v. All-American, Inc, 290 N.wW.2d 348 (Iowa 1980}
Appeal from district court decision affirming industrial
commissioner's denial of relief in a review-reopening proceeding.

The supreme court reversed and remanded. The issue was whether
the industrial commissioner erred in denying additional workers'
compensation to an employee who was transferred by his employer
to a lower-paying job following a work-related phlebitis attack.
The court stated: "An increase in industrial disability may
occur without a change in physical condition. A change in
earning capacity subsequent to the original award which is
proximately caused by the original injury also constitutes a
change in condition under section 85.26(2) and 86.14(2)." The
court further stated that "[tlhe fact that a similar diability
occurred previously does not alone constitute substantial
evidence that either incident resulted from a preexisting injury
or disease. To be a preexisting condition under our cases, an
actual health impairment must exist, even if it is dormant.” The
court held that the commissioner erred in attributing Blacksmith's
job transfer to a preexisting condition in reliance on a medical
report from Dr. Torruella. The court relied on McSpadden v. Big
Ben Coal Co., 288 N.W.2d 181 (Iowa 1980), in holding that

Blacksmith did incur an increased industrial functional disability
of his legq.

In order denying rehearing filed by the supreme court on
April 16, 1980, the court stated:

Blacksmith's injury and resulting industrial
disability were to his vascular system; it was only
his functional disability which was temporary and
limited to the left leg. As the opinion discloses,
the court found from the record as a matter of law
that the compensable injury was a propensity to
traumatic phlebitis of which the 1977 work-connected
truck-driving injury was a proximate cause, that

the injury affected the body as a whole because it
involved the vascular system, that it motivated the
job transfer, and that it resulted in some reduction
in earning capacity, the duration and extent of
which are issues of fact to be decided by the
commissioner.

Orr vs. Lewis Central School‘District, 298 N.W.2d 256 {Iowa
1580}

Appeal from district court judgment affirming industrial
commissioner's dismissal of claimant's application for workers'
compensation benefits. The supreme court on a 5 - 4 decision
reversed and remanded. The primary issue is whether the "discovery

A11-



rule" applies to the two-year period of limitations for original
workers' compensation actions under Iowa Code section 85.26
(1975). Claimant filed a petition for arbitration in June 1978,
seeking benefits for headaches he allegedly suffered as the
result of a work-related incident which occurred in May 1975.
Claimant contended that, despite reasonable diligence, he was
unable to determine the headaches were caused by the May 1975
incident until September 1977. After a discussion of the court's
prior interpretation of Code sections 85.23 and 85.26 and the
legislature's enactment of an amended section 85.26 in 1977, the
court held that, under Iowa Code section 85.26, the limitation
period begins to run when the employee discovers or in the
exercise of reasonable diligence should have discovered the
nature, seriousness and probable compensable character of the
*injury causing. . .death or disability for which benefits
[were] claimed." The court next addressed the issues of whether
the amended statute was intended to apply to all injuries
discovered after the amendment's effective date or only to those
injuries caused by events occurring after that date. Only four
of nine justices concurred on each of the divisions of the
opinion which established two different theories which would
allow a claim for an injury which occurred before July 1, 1977,
the effective date of the amendment to Iowa Code section 85.26,
to be commenced within two years of the time when a claimant
"discovered®™ the possible compensable nature of the injury.
Since the 1977 amendment to Iowa Code section 85.26, the "discovery
rule” is applicable; but it does not give retroactive effect for
those injured before July 1, 1977 as only four justices agreed
on each of the two theories propounded to allow retrospectivity.
The claim was allowed in this case, however, as five justices
concurred in the result which reversed the district court's
affirmation of the commissioner's determination that it was
barred by the two year statute of limitations.

Frost v. 5.8. Kresge Co., 299 N.W.24 (Iowa 1980)

Appeal from a district court judgment reversing industrial
commissioner's denial of workers' compensation benefits to
claimant. The supreme court affirmed. The primary issue was
whether claimant was precluded from recovery by the "going and
coming" rule. Claimant was on her way to a birthday breakfast
and store meeting when she slipped and fell on an accumulation
of ice on a public sidewalk to the employer's store entrance.:

The court found that the claimant was entitled to recovery here
because (1) the site of the injury was so closely related in

time, location, and employee usage to the work premises to bring

the claimant within the "zone of protection" of Workers' Compensa-
tion Law (6 concur 2 dissent) and (2) the employee had exercised
such control over the abutting sidewalk to make it part of the
premises. (8 concur) Kresge argued that the sidewalk in question

was also used by the general public and that any hazards encountered
by employees were not "unique" or "special" to employees. The

court stated that it is not necessary to show that a risk is

-12-



unique to employees, but rather on the areas used by the employer
and its employees. The court pointed to evidence that all
employees used the sidewalk in question when entering and
leaving the premises, that the employer performed snow removal
on the sidewalk, and even occasionally used the sidewalk for .
display and sales of merchandise. The court concluded that this
constituted control of the sidewalk by the employer so as to
constitute an extension of the premises and that the nexus of
the work relationship here is so strong that protection under
chapter 85 is appropriate without regard to any formalistic
exception to the going and coming rule.

The court also ruled that appeal was appropriate from the
final determination in a bifurcated case.

Robinson v. Department of Transportation, 296 N.W.2d 809 (Iowa
1980)

Appeal from district court judgment affirming industrial
commissioner’'s denial of workers' compensation benefits. The
supreme court affirmed. The issue on appeal is whether the
notice to employer of claim requirements of section 85.23 was
satisfied. Claimant suffered a heart attack at his home on
February 14, 1976 (a Saturday) after an allegedly stressful week
on the job. Although he was hospitalized for the heart attack
and disabled from working, the claimant did not notify his
employer of his claim to workers' compensation until he filed a
petition on February 13, 1978. Nonetheless, claimant contends
that his employer had actual knowledge of his injury within 90
days of its occurrence, and that he filed his petition for
arbitration within 90 days of discovering the compensable nature
of the injury. The court stated that while section 85.23 does
not expressly require any information in addition to knowledge
of the injury to satisfy actual knowledge, that section could
not be construed in isolation from the alternative requirement
of notice. The court pointed to section 85.24 which provides a
form of notice which includes a comment that compensation will
be claimed. It further states that "[n}lo variation from this
form of notice shall be material if the notice is sufficient to
advise the employer that a certain employee, by name, received
an injury in the course of his employment on or about a specified
time, at or near a certain place." (Emphasis added.) The court
ruled that this provision required information not only about
the injury, but that compensation would be c¢laimed. The court
pointed to the same principles recited in Larson, Workmen's
Compensation section 78.31(a) at 15-39 to 15-44 (1976) that
actual knowledge must include indication to a reasonably consci-
entious manager of a potential compensation claim. The court
held that this principle applies to the actual knowledge provi-
sion of section 85.23. The court stated that although reasonable
persons could draw different conclusions from the evidence does
not negate the fact that the commissioner's decision as to
notice was supported by substantial evidence when the record is
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viewed as a whole. As to claimant's contention of notice being
properly given on February 13, 1978, because it was the first he
learned of possible compensability the court found substantial
evidence for the commissioner to conclude that claimant had
knowledge of the work relatedness of his injury when he entered
the hospital. The court pointed to 3A. Larson, supra, section
78.41 at 15-65 to 15-66 which states: "The time period for notice
or claim does not begin to run until the claimant, as a reason-
able man, should recognize the nature, seriousness, and probable
compensable nature of his injury or disease." The reasonableness
of the claimant's conduct is to be judged in the light of his
own education and intelligence.

Ward v. Iowa Department of Transportation, 304 N.W.2d 236 {Iowa
1981)

Appeal from a district court affirmance of industrial
commissioner's denial of death benefits. Claimant's decedent
sought benefits based upon a heart attack allegedly related to
stress, anxiety, depression, weakness because of pain, lack of
mobility, physical problems and lack of income related to a back
injury and cessation of workers' compensation benefits.

The opinion holds that the scope of judicial review is not
de novo and the findings of the commissioner have the effect of
a jury verdict. Although the form of the decision of the agency
was imperfect it was possible to work backward from the SUmMmary
statement and deduce the legal conclusions and findings of fact.
The evidence was sufficient to support the decision that claimant's
spouse's fatal heart attack was not caused by a work injury.
Because the commissioner's decision did not set forth findings
of fact and conclusions of law, separately stated costs of the
appeal were taxed to appellees.

Ross v. Ross, 308 N.W.2d 50 (Iowa 1981)

Appeal from district court decision affirming denial of
workers' compensation benefits. The supreme court affirmed the
district court. Claimant's decedent was a farmer whose farming
operation was conducted in a close family association with his
father and brother. There was extensive exchange labor among the
three farms. On the day of his death, decedent spent the morning
working on his father's farm. He then drove to the farm his
brother operated to see if he could be of some assistance. After
speaking to the brother, decedent decided to return to his
father's farm and on his way, was involved in the fatal collision.

One issue in this case is whether claimant's decedent was an
employee of his parents. The court held that the industrial
commissioner clearly found that no employer-employee relation-
ship existed and further observed that, even had such employment
existed, decedent would have been excluded as a child under
section 85.1(3), The Code. The court further found that there is
a rational basis for treating farm employees: Section 85.1(3),
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The Code, does not deny equal protection by excluding both
groups from compulsory workers' compensation coverage; it was
not a denial of equal protection to grant an employer the right
to elect coverage without granting a similar right to the
employee.

Cowell v. All-American, Inc., 308 N.W.2d 92 (Iowa 1981)

Appeal from district court decision modifying an award of
workers' compensation. The supreme court reversed the district
court. The court held that mailing the petition for judicial
review to the attorney's address rather than the employer's
address was not fatal to jurisdiction. The court c¢iting Delman v.
Commissioner, 384 F.2d 929 (3d Cir.), cert. denied, 390 U.S. 952,
88 5. Ct., 1044, 19 L. BEd. 24 1144 (1967) found that the petitioner
could reasonably conclude that the employer wished all communica-
tions in the proceeding to be sent to its attorney's address. At
the time of malllng the copy of the petition for ]udlc1a1
review, the petitioner's selection of the attorney's address was
not unreasonable. The court further found that there was no
basis for the district court finding that the commissioner's
decision on the claimant's industrial disability was unsupported
by substantial evidence, arbitrary and capricious, or induced by
an error of law. '

UNPUBLISHED CASES

Riekes Equipment Co. v. Jones (Iowa Court of Appeals 1981)
Appeal from the district court judgment affirming industrial
commissioner's adoption of the deputy's decision as the final
agency decision awarding death benefits in an arbitration
decision. The court of appeals affirmed. The primary issue was
whether the deputy commissioner's decision was supported by
substantial evidence. Decedent was fatally injured when the
truck he was driving overturned. Claimant denied defendants’
allegation that claimant was intoxicated at the time of the
accident and that his death was proximately caused by intoxica-
tion. The evidence with respect to decedent's alleged intoxica-
tion was in conflict. The court noted that the fact finder, the
deputy commissioner, had the duty to weigh and determine the
credibility of conflicting evidence. The court noted that the
deputy relied on evidence which was presented with respect to
nothing unusual about the decedent's conduct after he reported
to work to rebut the issue of intoxication raised by the blood
alcohol test of .216. The court concluded that substantial
evidence existed to support the determination. The court next
addressed the question of the chain of custody over a beer can
allegedly found in the cab of the overturned truck. The court
noted that to establish a chain of custody adequate to justify
admission of physical evidence, the party seeking admission need
only show circumstances making it reasonably probable that
tampering, substitution or alteration of evidence did not occur.
According to the court, even assuming the deputy erred in his
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refusal to admit the beer can, the refusal contributed harmless
error.

Eittreim v. Iowa Industrial Commissioner (Iowa Court of Appeals
1980)

Appeal from a district court judgment affirming as modified
a review-reopening decision on a claim for workers' compensation
benefits, The court of appeals reversed and remanded. Claimant
sustained injuries as the result of a fall and pursuant to a
memorandum of agreement received healing period and permanent
partial disability benefits. Claimant later initiated review-
reopening proceedings alleging his total and permanent disability
Wwarranted additional benefits. The industrial commissioner found
that claimant's refusal to submit to surgery was unreasonable
and warranted a reduction of compensation under Stufflebean v.
City of Fort bodge, 9 N.W.2d 281, 283-84 (Iowa 1943). Claimant
asserted that the agency's decision was "unsupported by substantial
evidence in the record" and resulted in prejudice to his rights
warranting judicial reversal under section 17A.19(8). The court
stated that evidence is substantial for purposes of section 17A.19(8)
when a reasonable mind would accept it as adequate to reach a
conclusion. The court stated that under the Stufflebean case,
there must be substantial evidence that the claimant was offered
the opportunity to undergo this operation and refused. The court
ruled that there was no evidence whatsoever that the claimant
was ever offered the opportunity of surgery. The court therefore
held that the deputy's decision was not supported by substantial
evidence in the record and that claimant's rights were prejudiced
as a resuylt.

Iowa Beef Processors, Inc. v. Burmeister (Iowa Court of Appeals
1980)
Appeal from a district court decision affirming an award of

workers' compensation to claimant. The court of appeals, in a

er curiam decision, affirmed. The commissioner found that
claimant had contracted acute tracheobronchitis resulting from
the inhalation of caustic vapors emanating from a cleansing
solution at his place of employment. The issue was whether the
commissioner's finding of a permanant partial injury arose out
of and in the course of employment are supported by substantial
evidence. The court of appeals stated that its review was not
de novo and that the findings of the commissioner are binding if
supported by substantial evidence. The court repeated that
evidence is substantial when a reasonable mind would accept it
as adequate to reach a conclusion. City of Davenport v. Pub. Emp.
Rel. Bd, 264 N.W.2d 307, 311 (Iowa 1978). The court found that
"while expert testimony that a condition could be caused by a
gilven injury is in itself insufficient to support a finding as
to cause or connection, such testimony coupled with additional
nonexpert testimony that claimant was not afflicted with the
same condition prior to the accident or injury in question is
sufficient.” Giere v. Aase Haugen Homes, Inc., 259 Iowa 1065,
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1072, 146 N.w.2d 911, 915 (1966). The court held that although
defendants had considerable evidence to disprove causal connec-
tion, claimant's testimony when coupled with the testimony of
expert witnesses as to the caustic nature of chemicals used in
his work area, and the testimony of his physician and other
employees as to the effect of inhalation of the chemicals did
constitute substantial evidence of an injury. The court further
held because they need only find substantial evidence to support
the award, the commissioner's decision must be affirmed.

Armstrong Rubber Co. v. Bennett (Iowa Court of Appeals 1980)
Appeal from a district court decision vacating claimant's
writ of general execution to collect interest allegedly due on a

workers' compensation award. The court of appeals reversed. The
sole issue is whether under section 85.30, interest on a workers'
compensation award should be computed from the date each payment
comes due rather than from the date of the agency decision
establishing the right to such an award. The court pointed to
section 85.30 which provides that "[c]lompensation payments shall
be made each week beginning on the eleventh day after the

injury, and each week thereafter during the period for which
compensation is payable, and if not paid when due, there shall
be added to such weekly compensation payments, interest at six
percent from the date of maturity." The court held for claimant
on the basis of Farmers Elevator Co., Kingsley v. Manning, 286 N.W.2d
174 (Iowa 1979), in which the court stated that section 85.30
reflects a legislative intent that injured employees be provided
compensation at the earliest time possible.

Johnson v. Brown Construction Co., {(Iowa Court of Appeals 1981)

Appeal from a district court order in claimant executor's
action to recover for death of his decedent. The court of
appeals, in a per curiam decision, reversed and remanded. The
court held that under lowa workers' compensation law, an employee
may pursue a common law negligence action only if the injury was
caused by the gross negligence of a fellow employee. Here, the
defendant was decedent's employer. The court found the fact that
defendant individual was working with decedent at the time of
the accident hag no consequence because Iowa does not recognize
the "dual capacity" doctrine wherein an employer can also be a
co~employee for the purpose of avoiding the exclusivity of the
workers' compensation remedy.

Furay v. Flavorland Industries, Inc., (Iowa Court of Appeals
1980U)

Claimant appeals district court affirmance of denial of
death benefits by industrial commissioner. Per curiam decision
affirms. Claimant's decedent died as a result of ruptured
cerebral aneurysms. Alleged causally related to emotional stress
on the job. Agency decision supported by substantial evidence.

Carr v. John Deere Waterlcoo Tractor Works, {(Iowa Court of
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Appeals 1980)

Claimant in workers' compensation benefit proceeding appeals
district court order upholding agency determination that his
claim is barred by section 85.26, The Code. OPINION HOLDS: The
district court order is vacated and remanded for reconsideration
in light of the decision in Orr v. Lewis Central School District,
298 N.W.2d 256 {Iowa 1980). This court will not retain jurisdic-
tion since either party may seek review of the agency action
upon remand in the district court under section 86.26, The Code.
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SELECTED INDUSTRIAL COMMISSIONER APPEAL DECISIONS

AGGRAVATION —- PREEXISTING EMOTIONAL PROBLEMS

Barnhlll v. Delavan Mfg. Co. (April 3, 1980)

Claimant suffered from preex1st1ng emotional problems whlch
were not dlsabllng, but a work-related injury caused an aggrava-
tion or worsening of claimant's preexisting emotional problems
which rendered claimant totally and permanently disabled.
Defendants arqued that claimant suffered from a preexisting
patent condition and that the law allows recovery only for an
aggravation of a preexisting latent condition. ' The distinction
between latent and patent is not particularly clear nor helpful.
A better approach is to focus on the extent of aggravation
caused by the industrial injury. If claimant's condition is
more than slightly aggravated because of his employment, the
resultant condition is considered a personal injury within the
Iowa law. The physical pain caused by the work-related injury
revived the entire neurosis and the industrial injury amounted
to an aggravation of a preexisting condltlon. (Appealed to
District Court: Dismissed)

APPEAL WITHIN AGENCY

McCoy v. Dept. of Transportation {(March 26, 1980)

Tndustrial Comilssloner Rale 500-4. 27 states that the
appealihg party has 20 days in which to file a notice of appeal
with the comm1ss1oner following the date on which the deputy
commissioner's decision, order or ruling is filed. When the
time prescribed for filing an appeal has passed, the commissioner
no longer has jurisdiction to hear an appeal. 1In computing
time, the first day shall be excluded and the last included,
unless the last falls on Sunday, in which case the time pre-
scribed shall be extended so as to include the whole of the
following Monday.

The purpose of a nunc pro tunc order is to correct an
obvious mistake or to make the record conform to an adjudication
actually or inferentially made but which by oversight or evidence
mistake was omitted from the record. A nunc pro tunc order is
only done to show now what was actually done. then, and its
function is not to change but to show what took place. A nunc
pro tunc order cannot furnish the basis of extending the time in
which to file an appeal. (No appeal)

Barrera v. Heinz, USa (August 6, 1981) -

Defendants’ notice of appeal was filed twentyﬂthree days
after the review-reopening decision was filed and according to
claimant's certificate of service stamp, mailed twenty-one days
after the decision was filed. Industrial Commissioner Rule
500-4.27 states that the appealing party has twenty days following
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the day in which the deputy commissioner's decision, order or
ruling is filed in which to file a notice of appeal with the
commissioner. If "service" were "filing," then the notice of
appeal would have been timely as the twentieth day was on a
Sunday. Service, however, does not constitute filing. "A paper
is said to be filed when it is delivered to the proper officer
and by him received to be kept on file." Mills v. Board of
Supervisors, 227 Iowa 1141, 1143; 290 N.W. 50, 51 (1940);
Bedford v. Supervisors, 162 Iowa 588, 591; 144 N.W. 301, 302
(1913). ~

Section 17A.15(3) states that a proposed decision "becomes
the final decision of the agency without further proceedings"
unless there is an appeal within the time provided by rule.
Thus, the commissioner has no jurisdiction to hear an appeal
when the time prescribed for filing the appeal has passed. The
commissioner is limited to the exercise of those powers prescribed
in the workers' compensation law and Iowa Administrative Procedure
Act. He cannot extend his jurisdiction to include matters
expressly excluded by these laws.

ARISING OUT OF —~— ENTERTAINING

Sun v. K.S5. Sun, M.D., P.C. (October 16, 1980)

The issue on appeal was whether claimant's decedent, an
employee of his own corporation, was in the course of his
employment at the time of death. Claimant's decedent was
returning home after entertaining three people when he died in
an automobile accident. Two of the individuals claimant's
decedent was entertaining were patients of c¢laimant's decedent’'s
professional corporation and close personal friends. A week
prior to the accident in which claimant's decedent was killed,
claimant's decedent went on a trip to Wisconsin with these
friends. While in Wisconsin, he was entertained by an aunt of
one of these friends. When they all returned to Iowa, claimant's
decedent wished to show his gratitude for the hospitality shown
to him in Wisconsin by making the three his guests at a country
club. Claimant contended that decedent's activities were for
the benefit of his professional corporation since two of the
individuals were patients of decedent and decedent's country
club membership was maintained primarily for the futherance of
the corporation's business. An employee's injury which is
connected with a social occasion is compensable if the employee's
participation is both beneficial to the employer and is author-
l1zed by the employer. When the activity consists of entertain-
ing customers, the benefit lies in the ultimate business gain.
Because there was no showing that the professional corporation
actually received any real benefit by claimant's decedent's club
membership and because decedent's motivations at the time of his
death were personal and not business oriented, claimant's
decedent was not in the course of his employment. (No appeal)
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ARISING OUT OF -- HEART CONDITION

Deaver v. City of Des Moines, Iowa (September 6, 1979)

The issues presented in the arbitration portion of the
proceeding were whether defendant received the requisite notice
of symptoms of a heart condition as required by Iowa Code
section 85.23 and whether the symptoms of a heart condition
arose out of claimant's employment. Requisite notice was given
because claimant had called her supervisor and told her that the
pain had started at work. The medical reports and testimony
failed to adequately establish a causal connection. Although
claimant experienced some symptoms of a heart injury at work,
there was no showing of a direct connection between claimant's
heart condition and an exertion in her employment. (Appealed to
District Court: Pending)

ASSAULTS

Mai v. Olan Mills, Inc. (August 12, 1980)

Claimant, along with other fellow employees, was sent by
defendant employer to a motel in Cedar Rapids to conduct employer's
business of selling photographs. After the end of an unsuccessful
day, a business dispute arose between claimant and a fellow
employee as to who was to be docked by their employer for lack
of success that day. After a lengthy period of drinking and
bickering, claimant demanded that her supervisor arbitrate the
issue. Upon being refused, claimant became verbally abusive
towards her supervisor. After repeatedly warning claimant to
leave, the supervisor struck her, causing the injuries com-
plained of.

Injuries as the result of a physical assault on an employee
by an employer's supervisor may be considered to have arisen out
of and in the course of employment if the assault happened at a
place where it was the employee's duty to be, at a time when he
was properly doing his work, and while in the performance of
employment duties. If the assault by a supervisor or fellow
employee grew out of an argument over the performance of the
work or payment for the work, it is recognized to be compensable
under workers' compensation law. The argument here had its
origins in job performance. The fact that personalities may
have clashed or personal disputes were drawn in does not detract
from those employment origins which made claimant's injuries
compensable. (No appeal)

ATTORNEY'S FEES

Litton v. Wean Chevrolet-0lds, Inc. (March 4, 1980)

Iowa Code section 85,38, which deals with credit for benefits
paid under group plans, does not contemplate awards of attorney's
fees for recovery of monies paid out under a nonoccupational
plan. (No appeal)
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BURDEN OF PROOF -- EQUIPOISE

Winey v. International Harvester Co. (January 7, 1980)

Claimant's burden of proof was not discharged because, at
best, the testimony was in equipoise, and therefore claimant
should not prevail because her evidence did not preponderate.
The burden is not discharged by creating an equipoise; it
requires a preponderance. (No appeal)

CAUSATION -- MEDICAL

Klinker v. Wilson Foods Corp. (July 27, 1979)

An expert witness may testify to the possiblity, the proba-
bility or the actuality of the causal connection between claim-
ant's employment and his injury. If the testimony shows a
probability or actuality of causal connection, this will suffice
to raise the question of fact of connection for the trier of
fact and, if accepted, will support an award. If the testimony
shows a possibility of causal connection, it must be buttressed
with other evidence such as lay testimony as to observations of
objective symptoms before and after the incident claimed to have
resulted in injury. See Becker v. D & E Distributing, 247 N.W.2d
727 {(Iowa 1976). (No appeal)

CREDIT --~ OVERPAYMENTS

Mysch v. Shirley, d/b/a Shirley Agricultural Service (September
14, 1%79)

Defendants were not entitled to credit or restitution for
overpayment of healing period benefits and medical payments.
Since the legislature specifically provided for such a credit
when a permanent total disability is involved, it must be
assumed that such a credit was not intended for permanent
partial disability. Also, the agency is not a court empowered to
order restitution of medical payments. (Appealed to District
Court: Reversed. Appealed to Supreme Court: Pending)

CREDIT -- OVERPAYMENTS

Caputo v. United Concern for Children (August 29, 1980)

The insurance carrier sought a credit against a permanent
partial disability award for the overpayment of temporary total
disability payments under a memorandum of agreement. Iowa Code
section 85.34 reads as of July 21, 1976 that in the event weekly
compensation for temporary total disability had been paid to a
person for the same injury producing a permanent partial disa-
bility, said amounts paid shall be deducted from the amount of
compensation payable for the healing period.

The law allows a credit only against the healing period for
temporary total disability payments because the law does not
specifically provide a credit for overpayment of healing period
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benefits against permanent partial disability benefits, it must
be assumed that such a credit was not intended by the legislature.
(Appeal to District Court: Pending)

EMPLOYER-EMPLOYEE RELATIONSHIP

Strode v. Metro Athletic Assoc. (October 9, 1979)

Claimant was an employee of Metro Athletic. Claimant was a
player and team member of a semi-pro football team, which was
run by Metro Athletic. The following circumstances established
the employer-employee relationship: Claimant received a two
hundred dollar certificate of membership in the team without
cost, and was to receive a share of any net proceeds realized by
the team from any play-off games. The defendant employer
supplied claimant with all the necessary equipment needed for
his work and gave expenses for meals and mileage. The coaching
staff of the defendant employer directed claimant in his work.
Claimant did not have the right to employ assistants and had no
right to control the progress of his work. The coaching staff of
the defendant employer had the right to determine how and when
claimant would get playing time, and could terminate claimant's
work and exclude him from the team were he to miss a couple of
practices or a game. Based upon the conduct of the defendant
employer and claimant, it is clear that they intended claimant
to be a member of the team. Claimant viewed his relationship
with the team as one of being a team member and an employee of
the team. (No appeal)

EVIDENCE ~ AFFIDAVITS

Rittgers v. United Parcel Service {August 22, 1980}

Claimant, a resident of Boise, Idaho at the time of rehearing,
submitted an affidavit in lieu of testimony. Iowa Code section
622.90 gives the commissioner discretion as to the admission and
restrictions of affidavits, but the commissioner should reguire
the affidavit to be produced for cross-examination where a
demand is made by a party against whom the affidavit is offered.
{Appeal to District Court: Pending)

HEALING PERIOD

Castle v. Mercy Hospital (August 26, 1980)

Clalmant, while acting in her employment sustained a fractured
left hip and left wrist. Despite the surgical repair of these
fractures, claimant experienced increasing pain in her hips.
Claimant worked again briefly, but had to quit because of pain
she was experiencing. After considerable treatment, claimant
did receive some relief from her pain, but her complaints
persisted. Claimant has received therapy ever since and has
never been totally relieved of her pain.

flealing period compensation is paid until the employee has
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returned to work or competent medical evidence indicates that
recuperation from the injury has been accomplished, whichever
comes first. Recuperation occurs when it is medically indicated
that either no further improvement is anticipated or the employee
is capable of returning to substantially similar employment.

The fact that one continues to receive medical care does not
indicate that the healing period continues. Medical treatment
which is maintenance in nature often continues beyond the point
when maximum medical recuperation has been accomplished.

Medical treatment that anticipates improvement does not neces-
sarily extend healing period particularly when the treatment

does not in fact improve the condition. Because medical evidence
concluded that further improvement in claimant’'s condition could
not be anticipated, healing period benefits would terminate at
the last point of improvement. (Appeal to District Court:
Pending)

Wardenburg v. Amana Refrigeration (May 21, 1980)

Iowa Code section 85.34(1), which deals with the reqguirements
for healing period benefits, states that if an employee has
suffered a personal injury causing permanent partial disability
for which compensation is payable, the employer shall pay to the
employee compensation for healing period beginning on the date
of the injury, and until he has returned to work or competent
medical evidence indicates that recuperation from the injury has
been accomplished, whichever comes first. As stated in Iowa
Industrial Commissioner Rule 500-8.3(85), recuperation occurs
when it is medically indicated that either no further improvement
is anticipated from the injury or that the employee is capable
of returning to employment substantially similar to that in
which the employee was engaged at the time of the injury,
whichever comes first. Healing period was terminated when the
doctor indicated claimant's condition had stabilized and no
further improvement was anticipated. (No appeal)

Lopez v. Carter Construction Co., {July 24, 1981)

Claimant, while still In a leg cast, returned to high school.
Defendants argue that claimant removed himself from the labor
force by returning to high school and therefore terminated his
healing period.

Industrial Commissioner Rule 500-8.3 states, in part, that
healing period is to be terminated when the employee is capable
of returning to employment substantially similar to that in
which the employee was engaged at the time of the injury.

To say that one who enrolls in an activity designed to
improve their job marketability while they have still not
reached maximum recuperation intentionally removes themselves
from the job market is to work against the intent and rationale
behind Iowa Workers' Compensation Law. Such a statement would
Serve to reward the malingerer and penalize the ambitious.
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Moreover, by not financially penalizing those who seek to
increase their job marketability, eases the burden upon employers
and insurance carriers by reducing the degree of permanency of

an industrial disability.

The mere fact that a claimant enrolls in or returns to an
education program does not in and of itself constitute a voluntary
removal from the labor market such as to terminate healing
period benefits.

INDUSTRIAL DISABILITY

Maulorico v. Wilson Foods Corp. (October 3, 1979)

Factors of industrial disability include the employee's
medical condition prior to the injury, after the injury and
present condition; the situs of the injury, its severity and ths
length of healing period; the work experience of the employee
prior to the injury, after the injury and potential for rehabili-
tation; the emplovee's gualifications intellectually, emotionally
and physically; earnings prior and subseguent to the injury; and
age, education, motivation, and functional impairment as a
result of the injury; and inability because of the injury to
engage in employment for which the empleyee is fitted. These
are matters which the finder of fact considers collectively in
arriving at the determination of the degree of industrial
disability.

When considering a loss of earning capacity for employments
for which a person is fitted, it is not considered initially
that a person before an injury is fitted for every line of
employment. Consideration must be given only to those employments
which the employee, taking into account his age, education,
gqualifications and experience, had the ability to engage in
prior to his injury. This would include employments for which,
based upon the employee's characteristics, it can reasonably be
anticipated that the employee would be trainable without undue
inconvenience. HWext is considered the earning capacity within
the fields of endeavor for which the employee was fitted which
has been lost as a result of the injury to determine the degree
of industrial disability. (No appeal)

INDUSTRIAL DISABILITY

Birmingham v. Firestone Tire & Rubber Company, (July 10, 1981)
There 18 a common misconception that a finding of industrial
disability to the body as a whole must necessarily be in excess
of a rating of permanent impairment fund by a medical evaluator.
Such is not the case as impairment and disability are not
identical terms. Disability can in fact be less than the degree
of impairment because in the first instance we are referring to
loss of earning capacity and the latter reference is to anatomical
or functional abnormality or loss. Although loss of function is
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to be considered and disability can rarely be found without it,
is is not so that a loss of function per se will result in an
industrial disability.

Factors considered in determining industrial disability
include the employee's medical condition prior to the injury,
after the injury and present condition; the situs of the injury,
its severity and the length of healing period; the work experience
of the employee prior to the injury, after the injury and
potential for rehabilitation; the employee's qualifications
intellectually, emotionally and physically; earnings prior and
subsequent to the injury; and age, education, motivation, and
functional impairment as a result of the injury and inability
because of the injury to engage in employment for which the
employee is fitted. Loss of earnings caused by a job transfer
for reasons related to the injury is also relevant. These are
matters which the finder of fact considers collectively in
arriving at the determination of the degree of industrial
disability.

There are no weighting guidelines that are indicated for
each of the factors to be considered. There are no guidelines
which give, for example, age a weighted value of ten percent of
total, education a value of fifteen percent of total, motivation
- five percent; work experience - thirty percent, etec. Neither
is a rating of functional impairment entitled to whatever the
degree of impairment that is found to be conclusive that it
directly correlates to that degree of industrial disability to
the body as a whole. 1In other words, there are no formulae
which can be applied and then added up to determine the degree
of industrial disability. It therefore becomes necessary for
the deputy or commissioner to draw upon prior experience,
general and specialized knowledge to make the finding with
regard to degree of industrial disability. (No appeal)

INTERLOCUTORY APPEAL -- SPECIAL APPEARANCE

White v. Missouri Beef Packers (October 9, 1979)

Defendants’ appeal of a ruling overruling their special
appearance was interlocutory in nature and thereby the appeal
was dismissed. Great harm would result to litigants under a
system which tolerated indiscriminate appeals from each and
every adverse ruling. The regulation of interlocutory appeals
contributes to the orderly lititgation and to the peace of mind
of the parties in that they have at least the comfort of knowing
they will not be put to the expense, or threat of the expense,
of repeated, permissive appeals. (No appeal)

IN THE COURSE OF - DEVIATION

Boettcher v. Garst Co. (May 22, 1980)
While driving his employer's truck back to the point of
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origin, claimant overshot an intersection at which he intended
to turn because of darkness. Rather than turn around, claimant
proceeded to the next country road and took a course which
although generally in the direction of his employer's premises
with a deviation took him to his residence where he relaxed
until his wife returned home. Claimant intended to drive the
truck to a restaurant and then on to his employer's business to
effect return of the truck. 1In doing so, he was involved in an
accident resulting in injury immediately prior to returning to
the direct line which would have ended the course of the devia-
tion.

To recover workers' compensation benefits, a claimant must
show that the injury arose out of and in the course of the
employment. "In the course of employment” refers to time, place,
and circumstance of the injury. Whenever an employee leaves his
line of duty, coverage by virtue of the employment relationship
ceases. The departure from the orders or usual practice of the
employment must amount to abandonment of the employment or by an
act wholly foreign to his usual work, After a deviation from an
employment, if the employee returns to the usual course of
employment, and is then injured, such injury is compensable.
Because the claimant deviated from his prescribed path of return
in order to return home early, he abandoned his employment to
serve his personal purposes and his injury resulting thereof was
not compensable. (Appeal to District Court: Pending)

IN THE COURSE OF -- EMPLOYER'S CONVEYANCE

Kindle v. Mapco, Inc. (January 23, 1980)

Claimant's decedent was killed while driving to work in an
automobile owned by his employer and the car was being operated
by the decedent with his employer's permission. Decedent was
provided with a company vehicle to insure that he has reliable
transportation at all times and to transport the company tools
for which he was responsible and which he used in his duties.
Decedent was required to perform services for his employer at
places other than on the employer's premises and was required to
use the company vehicle in the performance of these services,
Decedent was found to be in the course of his employment because
the journey to and from work was made in the employer conveyance.
The risk of employment continues through the journey because the
vehicle is under the control of the employer and the employee's
ride in the vehicle at the direction of the employer. The
transportation duties are incidental to but outside the regqular
duties. (Appealed to District Court: Dismissed)

IN THE COURSE OF -- EMPLOYER'S PARKING LOT

Atkinson v. Willow Gardens Care Center (August 23, 1979)
CTaimant's injury arose out of and in the course of her
employment when claimant injured her knee when she slipped on
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some ice in defendant employer's parking lot while helping a
co~employee start her car. The incident occurred before claimant
finished her regular shift. It was a custom of the employees
both to park their cars in the lot and to start their cars
periodically throughout their shift during cold weather. :
Claimant always notified her immediate supervisor when she was
going to start her car early. (No appeal)

IN THE COURSE OF ~- LIVING ON EMPLOYER'S PREMISES

Phipps v. Mahaska County (January 31, 1980)

Claimant was in the course of his employment when he was
injured in a fire while sleeping in a trailer which was located
on defendant employer's premises. Defendant employer derived a
substantial benefit from having claimant live on the premises.
The evidence indicated that although claimant was not specifically
"on call," claimant did work some overtime and was expected to
do "whatever [came] natural on a farm." Claimant was told that
the living quarters would help subsidize his wages. (No appeal)

JURISDICTION -- EXTRATERRITORIAI. EMPLOYMENT

Vangi v. Trend/Roxbury Indus., Inc. (October 31, 1979) ,
The agency lacked Jurisdiction under Iowa Code section 85.71(3),

which allows jurisdiction if claimant "is working under a

contract of hire made in this state in employment principally

localized in another state, whose workers' compensation law is

not applicable to his employer.” Claimant worked under a contract

of hire made in Iowa in employment pPrincipally localized in

Nebraska. Claimant was domiciled in Nebraska and Nebraska's

Workmen's Compensation Law was applicable to the defendant

employer in this case.

A contract of employment is made at the time and place where
the last act necessary to a complete meeting of the minds of the
parties is performed. The place of completion of a contract
determines the place of the contract. Where the offeror and
acceptor of a contract speak by telephone from different states
and do consummate a contract of employment, the contract is made
at the place from which the accepting party speaks. (No appeal)

JURISDICTION -- EXTRATERRITORIAL

Johnson v. All-American, Inc. (May 15, 1980)

Claimant’s decedent died in Minnesota while employed by
defendant employer, a South Dakota firm. Decedent was also
domiciled in Iowa at the time of his death. IFf an employee dies
while working outside the territorial limits of the state, and
their dependents would have been entitled to compensation had
such death occurred within this state, those dependents shall be
entitled to benefits provided that at the time Of the injury the
decedent employee was domiciled in this state. Iowa Code
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section 85.71 is interpreted here to mean that the emplovee's
domicile, without more is sufficient to establish the commis-
sioner's jurisdictional authority. (Appeal to District Court:
Pending)

Whitmore v. Custodis Construction Co. (June 3, 1980)

The 1ssue presented was whether the claimant was a domiciliary
of Iowa at the time of his injury and therefore within the
jurisdiction of the commissioner. Claimant had previously
received compensation pursuant to Nebraska Workmen's Compensation
Laws for an injury which ocurred in Nebraska while claimant was
employed by a Nebraska employer. Claimant was a long time
resident of Iowa. Most of claimant's recent employments had
been in Nebraska, to which claimant had been commuting from Iowa.
Approximately eighteen months before this injury, claimant began
residing in a small trailer near his employment in Nebraska but
retained close ties with his former residence in Iowa. Iowa
Code section 85.71 confers jurisdiction on the commissioner if
the employee "is domiciled in this state." While Iowa Workers'
Compensation Laws do not specifically define "domicile," basic
Iowa law defines "domicile" much differently than "resident."
Under Iowa law, in order to change one's domicile there must be
the concurrence of these essential elements: (1) a definite
abandonment of the former domicle; (2) the actual removal to,
and physical presence in the domicile; (3) a bona fide intention
to change and to remain in the new domicile permanently or
indefinitely. "Resident" and "domicile" are terms of fixed and
familiar meaning. Resident may be temporary, transient or
permanent. Domicile is a broader term. Resident coupled with
the required intent is necessary to acquire domicile, but actual
residence is not necessary to preserve an established domicile.
The requisite element of intent to change one's domicile neces-
sarily, includes an intention to abandon the former domicile,
and to do so permanently. There must be both an absence of an
intent to return and an intent to remain in the place chosen as
the new domicile.” If a person establishes a new dwelling place,
but never abandons the intention of returning to the old dwelling
place as his new home, the domicile remains as the o0l1d dwelling
place. Because claimant never abandoned his old home, his
domicile remained in Iowa. (Appealed to District Court: Affirmed.
Appeal to Supreme Court: Pending)

JURISDICTION —- FINAL JUDGMENT

Hirtes v. Ideal Truck Lines (June 14, 1979)

A Jecision on jurisdiction is not a final judgment as
contemplated by the Iowa Supreme Court. The supreme court has
held that a final judgment is one "that finally adjudicates the
rights of the parties, and it must put it beyond the power of
the court which made it to place the parties in their original
positions." Crowe v. DeSoto Consolidated School District, 246
Iowa 38, 66 N.W.2d 859 (1954) (No appeal)
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JURISDICTION -- FULL FAITH AND CREDIT

Johnson v. All-American, In¢. (May 15, 1980)

A settlement agreement entered into in another state does
not terminate a claimant's rights or bar recovery under the Iowa
Workers'® Compensation Law by virtue of the Full Faith and Credit
clause of Article IV, section 1 of the United States Constitution.
The only limits are that credit be given for amounts previously
paid and that there is no specific legislative preclusion in the
sister state. Because Iowa Workers' Compensation Law allows
credit for amounts previously paid and the sister state's
workers' compensation law does not preclude filing a claim in
another state, constitutional requirements of full faith and
credit are satisfied. This conclusion is supported by legislative
intent to prevent waiver of any rights under Iowa Workers'
Compensation Law. (Appeal to District Court: Pending)

JURISDICTION -- SERVICE OF NOTICE

Breitbach v. Bertch Cabinet (January 23, 1981)

A petition for workers' compensation benefits was served by
registered mail upon the employer. Shortly thereafter, the
employer filed with the commissioner an "Employers First Report
of Injury" as required by Iowa Code section 86.11, some nine
months after the injury. The employer's and insurance carrier's
assertion was that there was no showing that either had received
the petition in proper service. Iowa Workers' Compensation Law
contains nothing which requires the claimant to prove that
proper service is actually received. Nor is it fatal to claimant's
rights that the insurance carrier was .not separately served.
lowa Code section 87.10 requires a policy provision in a workers'’
compensation policy which provides that jurisdiction over the
employer is jurisdiction over the insurance carrier which places
the insurance carrier under the jurisdiction of the commissioner.
Iowa Workers' Compensation Law refers to the employer as the
party responsible for workers' compensation benefits. To overly
scrutinize the receipt of service would only serve to defeat the
purpose and intent of the Iowa Workers' Compensation Law. (No
appeal)

ISSUE PRECLUSION

Fridolfson v. Roseway Trucking, Inc. (April 14, 1981)
Claimant's decedent, employed as a truck driver, was killed,
and a fellow-employee injured as the result of a road accident.
In the fellow-employee's action for workers' compensation
benefits, the insurance carrier was granted summary judgment
upon a showing that its policy with the employer had expired at
the time of the accident. The insurance carrier was then
granted summary judgment in this action. The most important
factors in determining the availability of the doctrine of issue
preclusion (collateral estoppel) notwithstanding a lack of
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mutually or privity are whether the doctrine is used offensively
or defensively, and whether the party adversely affected by

issue preclusion had a full and fair opportunity to litigate the
relevant issue effectively in the prior action to bar litigation
on a specific issue. Four requirements must be established: (1)
the issue concluded must be identical; (2) the issue must have
been raised and litigated in the prior action; (3) the issue

must have been material and relevant to the disposition of the
prior action; and (4) the determination made of the issue in the
prior action must have been necessary and essential to the
resulting judgment. Indentity of parties is not necessary to
give validity to a claim of issue preclusion. Hunter v. City of
Des Moines, 300 N.W.2d 121 (Iowa 1981) adopts the position of

the Restatement (second) of Judgments, section 88. The defensive
or offensive use of issue preclusion is permissable where
nonmutual parties are present if there has been a full opportunity
to litigate the issues sought to be precluded. Where parties
could have easily affected joinder, such opportunity is said to
have existed. Because joinder was an open option which the
claimant chose not to exercise and the evidence in the first
action was found to have been thoroughly presented, that evidence
should suffice to preclude the issue from being presented again.
(Appeal to District court: Pending)

MEDICAL BENEFITS

Romani v. Ebasco Services (March 26, 1981)

Claimant, a native of New York, injured his back while
working for an employer in Iowa. After the injury, claimant
returned to New York for recuperation. Iowa Workers' Compensa-
tion Law provides that the employer is liable for healing period
benefits until the employer has returned to work or has recuperated,
plus reasonable medical expenses incurred by the claimant as a
result of the injury. Where requiring the employer and insurance
carrier to furnish out-of-state treatment does not impose
hardship, such treatment must be deemed reasonable. To forbid
out-of-state treatment would defeat the humanitarian purposes of
the workers' compensation law. (Appeal to District Court:
Pending)

MEDICAL CAUSATION -- HEART ATTACK

Glover v. Isaacson Roofing Co. (September 26, 1980)

Claimant, with preexisting arteriosclerosis condition,
suffered a heart attack in the course of his employment as a
roofer. A heart attack, to be a compensable injury, requires
that one of two circumstances be present. One is that the work
ordinarily requires heavy exertion which, superimposed on an
already-defective heart, aggravates or accelerates the condition.
Another circumstance is where medical testimony has shown an
instance of unusually strenuous employment exertion is imposed
upon a preexisting condition resulting in a heart injury. In
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either case, however, the employment's contribution to the heart
attack must take the form of a greater exertion then that which
the claimant normally encountered in non-employment. Because
the evidence failed to establish any such exertion during
employment, there could not be found a causal relationship
existing between the work and the claimed disability., (No
appeal)

MEDICAL EXAMINATION

Garner v. Armstrong Rubber Co., (July 27, 1979)

Claimant was examined by a physician pursuant to the terms
of a labor agreement providing for resolution of disputes
regarding work status. It was held that this examination was
not covered by Iowa Code section 85.27, which deals with the
medical care Or treatment of an injured employee. Treatment and
care of an injured employee was not the objective of the medical
examination in this case. Therefore, the cost of the examina-
tion is not allowed under Iowa Code section 85.27. {No appezl)

MEDICAL EXAMINATION -- QUT OF STATE

Hoegh v. Embassy Club {June 12, 1981}

Defendants appealed an order authorizing claimant to obtain
a medical examination out of state and for defendants to pay the
reasonable cost of said examination under the provisions of
section 85.39, The Code.

Defendants assert that the language of section 85.39 in the
first unnumbered paragraph which restricts examinations by
employers geographically but not in frequency should be carried
over to the second unnumbered paragraph of section 85.39 which
allows the employee one examination by a self-chosen physician
without any mention of geographical restraint. '

This issue has been previously discussed in Shannon V.
Department of Job Service, 33rd Biennial Report of the Industrial
Commissioner, p. 98.

iowa Code §585.39 expressly reveals the legis-
lature's intent to distinguish between the obliga-
tion to submit to examination imposed upon employees
and those imposed.upon employers when it is the
employee who is requesting the evaluation. The
statute clearly limits the employer-requested
employee exam to 'some reasonable time and place
within the state' and "to a physician or physicians
authorized to practice under the laws of this state.’
This restriction has been seen as a protective
shield for the employees who are submitting to an
examination by physicians who are not chosen by
them. When the employee is choosing the physician,
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as in the case in an emplovee-requested evaluation,
the safeguard provided by requiring an examination
within the state by an Iowa doctor is unnecessary.
it is to be noted that the element of reasonable-
ness pervades the employee-requested examination
section and operates as a protective device for the
employer. . . .

The statute is not interpreted as directing all costs to be
paid by the employer for an examination requested to be conducted
at some remote and exotic place merely on whim. Nevertheless,
it is concluded that section 85.39 does not restrict evaluations
to be made by a physician of the employee's choice, when the
prerequisite conditions have been met, to a physician authorized
to practice under the laws of this state and located in this
state.

MEDICAL GUIDES

Worshek v. Sporleder, Inc. (September 28, 1979)

Use Of the AMA guides is not intended to be the preferred
method of determining permanent partial disability but merely a
method which is suggested for use when ratings of percentage of
disability are not obtainable from qualified experts. Industrial
Commissioner Rule 500-2.4, which speaks about medical guides, is
not intended to be an evidentiary rule. 1Its use in determining
the quality of expert medical evidence is inappropriate. (No
appeal)

NOTICE ---- HEART ATTACK

Robinson v. Dept. of Transportation {June 4, 1979}

Defendants did not have actual knowledge or receive the
requisite notice that claimant's heart attack arose out of and
in the course of his employment within the ninety-day statutory
period as required by section 85.23. Clalmant started experi-
encing chest pains at work but did not tell anyone about the
pains. Over the weekend claimant was hospitalized for angina
and acute myocardial infarction. The employer defendant was
notified on the following Monday that claimant had suffered a
heart attack, but was not told that the condition was work-
related. Claimant testified that he believed the heart attack
was work-related when he entered the hospital; however, he did
not think it was compensable because it did not occur while he
was working for his employer. Professor Larson stated in his
treatise that:

It is not enough, however, that the employer,

through his representatives, be aware that claimant. . .
has suffered a heart attack. There must in addi-

tion be some knowledge of accompanying facts

connecting the injury or illness with the employment,
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and indicating to a reasonably conscientious

manager that the case might involve a potential
compensation c¢laim. 3 Larson's Workmen's Compensation
Law, section 78.31 (1976).

The purposes of the notice statute are to provide prompt
medical care for the claimant and to provide an opportunity for
the defendants to immediately investigate the circumstances of
the accident. If these purposes are satisfied, then under some
circumstances, the employer cannot claim prejudice if the time
limitation under the notice statute is not met. However, in
Iowa if notice is not given within 90 days under section 85.23,
then the injured employee is forever cut off from any right to
compensation under the act and the "no prejudice" and "ignorance
of fact or law” arguments are not applicable. There must be an
express "no prejudice to defendant" argument provided in the
workers' compensation act in order that it may be invoked. 1In
other states, in facts similar to this case, the courts have
reached the same result whether or not a "no prejudice to
defendant™ argument was available to claimant.

The 90-day period in Iowa Code section 85.23 does not begin
to run until the nature of the disease is made known to the
claimant. Claimant must be aware of the seriousness and probabie
compensable nature o0f the injury before a notice statute may
commence to run. However, claimant must exercise ordinary and
reasonable care in discovering the nature of the trouble.
{Appealed to District Court: Affirmed. Appealed to Supreme
Court: Affirmed)

NOTICE -- TERMINATION OF BENEFITS

Armstrong v. Buildings-& Grounds (July 15, 1981)

Claimant returned to work for one or two days and then
stopped working, he testified, because of the injury. Auxier v.
Woodward State Hospital-School, 266 N.W.2d 139 (Iowa 1978) '
states that a claimant iIs entitled to a notice prior to termina-
tion of workers' compensation except when he has demonstrated
recovery by returning to work. There appears to be no question
that claimant would not be entitled to an Auxier notice under
the circumstances. Claimant returned to work, and the employer
took him back in apparent good faith. The Auxier case does not
go so far as to state that notice is due under such circumstance.
(Appeal to District Court: Pending)

OCCUPATIONAL DISEASE

Apling v. John Deere (March 19, 1981)

Claimant was diagnosed as suffering from obstructive lung
disease which, it was determined, was aggravated by his work
environment. The primary issue was whether compensation for the
disability resulting from the obstructive lung disease should be
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awarded under chapter 85 or 85A. It was concluded that claimant
suffered from a preexisting obstructive lung disease which was
aggravated by exposure to the airborne initiants in his work
environment and, as such, compensation must be computed under
chapter 85A, the occupational disease chapter. The concept of
injury and occupational disease cannot be used interchangeably
since Iowa Code section 85.61(5)(b) specifically excludes
occupational diseases from the definition of injury. Under
section 85A.7(4) compensation must be reduced and limited to

such proportion that would be payable if the occupational

disease was the sole cause of the disability. In addition,
industrial disability criteria can be used to evaluate a claimant’s
capacity to perform work or to earn egual wages in other suitable
employment when the claimant proves that he or she has been
unable to continue working for reasons related to his disease.
{No appeal)

PROOF OF EMPLOYMENT RELATIONSHIP

Funk v. Bekins Van Lines Co. (December 12, 1980)

CTaimant had Founded a small, interstate moving firm and
later entered intoc a contract with defendant for the lease of
trucks owned by claimant's firm. Under the lease contract,
claimant's firm was to supply drivers and workers' compensation
insurance coverage accordingly. Claimant was the only driver in
the firm. Defendant sought to deny any employment relationship
by asserting the claimant was instead an independent contractor.

Under Iowa Workers' Compensation Law, a claimant must
sstablish that he/she was the employee of the defendant at the
time of the injury in order to be eligible for benefits. Iowa
rode section 85.61(3) defines an employee as one who has entered
into the employment of, or works under a contract of service,
express or implied. One who is not deemed an employee is then
an independent contractor to whom the Iowa Workers® Compensation
Law does not apply. The tests commonly applied in Iowa to find
an independent contractor relationship are, although not neces-
sarily concurrent or each in itself controlling; (1) the exist-
snce of a contract for the performance by an individual of a
certain piece or a kind of work at a fixed price; (2) independent
nature of his business or of his distinct calling; (3) his
employment of assistants, with the right to supervise their
activities; (4) his obligation to furnish necessary tools,
supplies, and materials; (5) his right to control the progress
of the work except as to the final results; (6) the time for
which each worker is employed; (7) the method of payment,
whether by time or by job; and (8) whether the work is part of
the regular business of the alleged employer. Although the
element of control has traditionally been accorded greater
weight than the other elements, it is not the controlling
slement. Nor is it necessary that evidence preponderate on each
of the elements to establish an employment relationship, or even
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a majority of the elements where present. In the construction
of a contract involving the contractor's relationships, the
contract must be construed as a whole and not from isolated
passages. No contract, employment rule, or device can operate
to transform the employment relationship into one of an independ-
ent contractor as to relieve an employer of liability under Iowa
Workers' Compensation Law. The law looks to the substance and
not the form of the contract. While the claimant's contract was
for a specific type of work at a fixed price, the method of
performance was specifically and definitely spelled out as to
establish the employment relationship. Because defendant was
found to have exerted a great deal of control over claimant's
operations, and because moving activities performed were a
regular part of defendant's business, an employment relationship
was found to exist at the time of claimant's injury. (Appeal to
District Court: Pending)

RATE COMPUTATION

Winters v. TeSlaa (February 12, 1981)

Claimant appealed from a proposed arbitration decision in
which she was awarded compensation for the death of her spouse.,
The primary issue was the method used to calculate decedent's
gross weekly wages. Decedent received fatal injuries which
arose out of and in the course of his employment. Claimant
contended that decedent's gross weekly earnings included not
only income decedent received as a truck driver, but also income
decedent received from various other activities primarily
related to decedent's farm operation. It was determined that
decedent's weekly wage should be computed pursuant to Iowa Code
section 85.36(10) since decedent earned less than the usual
weekly earnings of the regular full-time adult laborer in the
line of industry in which he was injured. Section 85.36(10)
States that the weekly wage is based upon earnings from "employment.”
All income producing activities of decedent which failed to meet
the "employee," "employment" requirements of the workers'
compensation statute were disallowed in computing decedent's
weekly wage. "Employee" is defined in Iowa Ccde section 85.61(2)
as "a person who has entered into the employment of, or works
under contract of service, express or implied, or apprenticeship,
for any employer...." The term "employment" implies that a
contract is required on the part of the employer to hire and on
the part of the employee to perform service. Only income earned
as an "employee" can be used to compute gross weekly earnings.
(Appeal to District Court: Pending)

RATE COMPUTATION -~ EARNINGS REDUCTION

Parr v. Nash Finch Co. (October 31, 1980)

Although the court in Blacksmith v. All-American, Inc., 290
N.W.2d 348 (Iowa 1980) indTcated the test of Industrial disability
was loss of earning capacity it is obvious that a "loss of
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earnings" caused by job transfer for reasons related to the
injury justifies a finding of "industrial disability." Therefore,
if a worker is placed in a position by his employer after an
injury to the body as a whole and because of the injury which
results in an actual reduction of earnings, it would appear this
would justify an award of industrial disability. This would
appear to be so even if the workers' "capacity" to earn has not
been diminished. Here, claimant made several bona fide attempts
to gain employment after his injury. Although it was not clear
whether claimant's attempts were unsuccessful because of his
injury, lack of qualifications, or general economic conditions;
attempts were in fact made. Because the employment areas which
were available to the claimant because of his injury reduced his
earning capacity, claimant is entitled to benefits for that
reduced capacity. (Appeal to District Court: Pending)

RATES ~-- INCREASE

Grebner v. Roberts Cooperative Elevator (October 24, 1979)

Claimant sought an increase i1n the rate of healing period
benefits. It was held that such an increase is not allowed and
the rate is restricted to the rate applicable at the time of the
employee's injury. It was noted that adjustments in rates also
are not allowed for death benefits and permanent partial and
permanent total disability compensation. (Appealed to District
Court: Affirmed)

REVIEW~-REOPENING -- CAUSATION

Barker v. City Wide Cartage (September 25, 1980)

When an employer sustains an injury, later sustains another
injury, and subsequently seeks to reopen an award predicted on
the first injury, he must prove one of two things: (1) that the
disability for which he seeks additional compensation was
proximately caused by the first injury, or (2) that the second
injury (and ensuing disability) was proximately caused by the
first injury. A causal connection is established when it is
shown that an employee has received a compensable injury which
materially aggravates or accelerates a preexisting latent
condition which becomes a direct and immediate cause of his
disability or death. <Claimant was able to establish by a
preponderance of the evidence that he suffered an injury as the
result of a road accident. (Appeal to District Court: Pending)

SCHEDULED INJURY -- TWO MEMBERS

Prusia v. Armstrong Rubber Co. (September 4, 1979)

IT an injury to two members is anything less than a permanent
total disability, under Iowa Code section 85.34(2)(s) the
disability is compensated as a scheduled disability using the
500 week schedule. For example, an injury to both hands caused
by the same accident does not fall under the "other" category of
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permanent partial disability entitling the employee to a body as

a whole disability pursuant to Iowa Code section 685.34(2)(u).

Under section 85.34(2)(s), prior to 1974, an injury to both

hands "shall equal a permanent total disability." If the actual
disability was less that total, the disability award could be
proportionately diminished. 1In 1973 the Iowa General Assembly
removed the 500 week limitation of permanent total disability

and changed section 85.34(2)(s) to read: "The loss of both arms. . .
shall be compensated as such, however, if said employee is
permanently and totally disabled he may be entitled to benefits
under subsection three (3) of this section." This change in
statutory language is interpreted as meaning that anything less
than a permanent total disability, under Iowa Code section 85.34(2)(s),
is compensated as a scheduled disability using the 500 week
schedule. (Appealed to District Court: Reversed and remanded)

SECOND INJURY FUND

Lewis v. Mich. Coal Company (June 3, 1980)

Claimant suffered an industrial injury to his left leg for
which he received workers' compensation benefits. He was able
to return to work doing essentially the same work as prior to
the injury. Claimant later suffered an industrial injury to his
right leg.

Second Injury Fund liability arises when the total combined
effect of a prior and subsequent injury to separate specified
members is greater in terms of relative weeks of compensation
than the sum of the scheduled allowances for the parts. Although
the Second Injury Compensation Act provides that the employer '
shall not be liable for the combined effect of a prior loss or
loss of use of a specified member and a compensable subsequent
loss or loss of use of another such member, Iowa Code section 85.64
does contemplate that the employer is liable for the full amount
of disability attributable to the subsequent compensable injury.

An employer is liable for second injury fund benefits only
to the degree of disability which would have resulted from the
later injury if there had been no preexisting injury. Although
a second injury may involve a scheduled member if the effects of
the injury extend beyond the schedule the second employer shall
be liable for the entire disability and the second injury fund
will not be involved. Because claimant was able to return to
his prior employment duties after his first injury, it was found
not to have contributed to claimant's final industrial disability.
(Appeal to District Court: Pending)

SETTLEMENTS —-- COMMUTATIONS
Hawk v. Hawk Chevrolet-Buick, Inc. {June 18, 1980)

Future payments of workers'™ compensation benefits may be
commuted to a present worth lump sum payment if the period
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during which compensation is payable can be definitely determined
and it can be shown to the satisfaction of the commissioner that
commutation will be in the best interests of the person or
persons entitled to the compensation. while the indiscriminate
granting of lump sum payments would serve to defeat the purpose
of workers' compensation by the unwise spending of beneficiaries,
there are exceptional circumstances where a lump. sum commutation
would serve the beneficiaries' best interest. The commissioner
must look to the circumstances in each case to determine if such
exceptional circumstances are present. Because claimants had
proposed a trust agreement for the financial benefit of minor
beneficiaries without detracting from the needs of the minors, a
lump sum commutation would properly serve the interests of those
entitled to benefits. (Appealed to District Court: Affirmed,
appealed to Supreme Court: Dismissed)

SUCCESSIVE INSURERS

Duree v. Firestone Tire and Rubber Co. (April 21, 1981)

Claimant was awarded thirty percent permanent partial
industrial disability for a 1973 injury and an additional thirty
percent industrial disability as a result of a 1977 injury. The
employer's workers' compensation policy with its carrier expired
in 1975 and workers' compensation insurance coverage was assumed
by another carrier. Because medical reports established that
the 1973 injury resulted in a twenty percent functional disability
of the body as a whole, with an ultimate forty percent functional
disability rating as the result of all injuries, claimant
asserted that the insurance carrier during 1973 should assume
half of the liability for the permanent total industrial disability
award. Industrial disability is based upon a number of factors
in addition to any finding of functional disability, such as
age, education, prior work experience, and inability to return
to substantially similar work. An employer is responsible for
the degree of disability as a result of an injury. After each
injury the employer takes the employee as is. It is the employer
who is legally responsible for compensation under the Iowa
Workers' Compensation Act. It is the employer who must accept
the employee as is. Insurance carriers are normally only
responsible for the extent of the disability caused by injuries
while they were contractually liable to the employer. (Appealed
to District Court: Pending)

STATUTE OF LIMITATIONS

Whitmer v. International Paper Co. (October 11, 1979)

Although it 1s recognized that reopening proceedings can be
maintained on a proper showing that facts relative to an employment-
connected injury existed but were unknown and could not have
been discovered by the exercise of reasonable diligence, it is
not shown that such action may be maintained after the expiration
of three years from the last payment of weekly compensation.
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However, medical benefits which are causally related to the
injury are not barred by either section 86.34 or section 85.26(2)
when an award for payments or agreement for settlement has been
made. Section 85.27 pertains to the ongoing duty of the employer
to provide medical care to an employee determined to have

received an injury arising out of and in the course of employment.
That section indicated that no statutory period of limitations
shall be applicable to the obligation to continue to provide
reasonable and necessary medical care related to the injury.
(Appealed to District Court: Pending)

TEMPORARY TOTAL DISABILITY

Kline v. K-Mart Division (October 19, 1879)

Temporary total disability does not necessarily contemplate
that all residuals from an injury must be completely healed and
returned to normal. It is only when the evidence shows that
because of the effects of the injury gainful employment cannot
be pursued. For example, bruises and lacerations quite often
result in no "temporary disability,™ although they may take some
time to "heal." (No appeal)

TESTICLES

Nissen v. Latus Construction Co. {January 31, 1980)

The Iowa Code makes no provision for loss of testicles in
its schedule of permanent partial disabilities. Thus, under the
Iowa Workers' Compensation Act no award for scheduled permanent
partial disability can be supported soley on the basis of an
injury to the testicles. However, a finding of industrial
disability might be possible if it is shown that a permanent
injury has occurred to the body as a whole. (No appeal)
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STRUCTURED SETTLEMENTS

R. TUCKER FITZ-HUGH
international Sureties, Ltd.
New Qrleans, Louisiana

T would like to thank you for asking me to participate in this

claims seminar, and to have the opportunity to visit with you.

Over the past several years the concept of structured settle-
ments has grown from infancy to maturity. During this maturational
process much has been.written and spoken about the subject ranging
from uncompromising advocacy from some on Defénse and Insruance side
to irrational rejection by some on the Plaintiff's side. The
concept has been enshrouded with a mystick that it does not deserve,

and the truth lies somewhere in between.

Structured settlements are not now, nor will they ever be the
panacea for the claims mans delima in settling liability cases. At
best it will provide you with a reasonable alternative to all cash
discussions wherein demand is one million dollars, and the offer
is one hundred thousand dollars since in that very brief exchange,

you have exhaused your total topic of discussion.

Simplv stated, structured settlements represent a realistic
solution to the socio-economic dilema of placing large sums of
money in the hands of financially inexperienced people when such

monies are intended for medical maintenance or support of families.

When correctly used as a forum for settlement discussions, it

will permit both Palintiff and Defendant to reduce to understandable
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terms a settlement which reflects the amount and long term needs

of a Claimant. The general breakdown of a structured settlement
includes Cash or Front Money coupled with an Annuity, and Plaintiff
Attorney's Fees. 1In every settlement each category should be
considered separately, and one must be prepared to negotiate each

aspect individually before an agreement is likely to be reached.

An informed understanding of annuities is imperative for anyone
considering settlement along structured lines. Basically, an annuity
is nothing more than a contractually guaranteed form of periodic
payment by a life insurance company. There are five forms within the
family of annuities which may be used to fund a settlement. They are

No Refund Annuities, Period Certain Annuities, and Annuity Certain

Agreements.

There are several outstanding advantages to the parties at
interest; these being the Plaintiff, the Plaintiff's Attorney, and
the Insured /Defendant. To the Plaintiff, annuity payments are
income tax free; and, annuities are a self-contained spendthrift
trust which automatically reduces the possiblity of any well

intentioned party misapplying , the settlement proceeds.

The Plaintiff's attorney may benefit as well, first by being
able to secure a settlement which will produce for his client lbng
term economic benefits which are guaranteed in both amount and
duration and secondly by spreading his fees over a number of years

into the future.
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For the Insurer/Defendant the advantages rest in the fact that
cases will generally be settled for lesser sums than the traditional
cash only method, and secondly settlements will be achieved more

quickly, thus reducing legal fees and court costs.

|

Insofar as I am aware there are no disadvantages to any of the

foregoing.

Ooften the question is asked as to when structured settlements
become practicable“ Obviously, there is no Specific answer except
that perhaps'at the $250,000 out-of-pocket range the concept and
application become more viable. This is due principally to the
contihgency feé'system in which 33-1/3 - 40% of the gross sums are
taken by the Pléintiff's Attorney which leaves very littie for the
Claimant. Otherwise, Workmen's Compensation cases involving |
indemnity, death cases with minor children, and disability cases
involving parapelegics, quadrapelegics and comatose victims will

generally be the most susceptible.

It should be remembered that first and foremost this is a
settlement tool, and may be tried in any case regardless of the
type of injury or quantum. There is nothing.sacrosanqt about
permanent and total disability cases onlf-if long term financial

gsecurity is an important consideration.

Starting with the premise that we are dealing with a pretrial

settlement tool, the application of structured settlements to bodily
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injury cases must be approached with a realistic appraisal of how
much money one is prepared to spend. The reason for this is that
your offer must be logical, realistic, intelligent, and responsive

to the real or imagined needs of the Claimant.

Generally speaking, there are three aspects which must be
negotiated separately. They are 1) Cash or Front Money, 2) the

amount and type of annuity, and 3) Plaintiff’s Attorney Fees.

Assuming that a realistic out-of-pocket figure has been
determined one should commence by dividing your cash pot into the
aforementioned segments. Obviously, one will have to ask an
insurance agent or company for the cost of the annuity as this will
be the unknown. Once the three pieces have been ascertained, then
they can be split up any way you want so that the end result
represents a logical distribution based on the agreed needs of the

Claimant.

From this point one should concentrate on two items: First, are
you sufficiently well verséd in insurance, comparative ecanomics,
tax and probate law to be able to aﬁswer intelligently the questions
which are likely to be raised by a conscientious Plaintiff's Attorney.
Secondly, if your confidence 1level is fairly low on these points,
then perhaps you should consider seeking the help of an outside party
who may be more familiar with these points so as to be able to answer
questions intelligently during the course of a settlement conference,

and thus assure continuity of the discussions.
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