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COMPARATIVE NEGLIGENCE
BY: DAVID L. PHIPPS
WHITFIELD, MUSGRAVE, SELVY, KELLY & EDDY

DES MOINES, IOWA

Alternative treatments for Plaintiff's negligence.

A)

B)

C)
D)

E)

Contributory negligence as a complete defense.

Ignore the Plaintiff's negligence ({abandon contributory
negligence as a defense).

Comparative negligence (various forms}).
No fault system.

Specific exceptions ("escape doctrines®).
1} Last clear chance.

2) Willful and wanton misconduct.

3} Violation of statute.

4) Gross negligence.

5) "Direct - remote” rule.

6) Assumption of the risk.

Traditional rationale for the contributory negligence rule:

A)

B)

C)

Plaintiff's negligence is an intervening insulating
cause.

The Court will not aid one who is at fault {“"clean
hands™ doctrine).

Discourage accidents by refusing to reward for own
negligence.

Rationale for the comparative negligence rule:

A)

B)

Contributory negligence rule is unfair in visiting the
results of two people's negligence on one only.

Permit an actual division of fault rather than subter-
fuge (more honest approach).



Iv.

VI,

VII.

Objections to comparative negligence rule.

A)

B)

C)

Impossible to compare fault (pure specuiation)

Juries are not reliable enough to weigh fault (passion
and prejudice interjected). '

Appellate review is difficult if not impossible (often
not sure what the jury really decided).

Status of other jurisdictions:

Aa)

B)
The

A)

B)

15 states retain the contributory negligence rule (with
some exceptions).

35 states have some form of comparative negligence.
current status in Iowa:

Stewart v. Madison, 278 N.W.2d 284 (Iowa 1979). Held
that the question of comparative versus contributory
negligence was properly for the legislature, not the
Court. Specifically noted the legislature's previous
involvement in this question. Also noted no unanimity
on question of need for a change.

Fuller v. Buhrow, 292 N.W.2d 672 (Iowa 1980). Held that
the Court would defer the question of whether the Court

should abrogate the rule of contributory negligence but

noted that the comparative rule is now widely considered
to be superior to the contributory rule. Decision "more
appropriately rest(s) with the legislature.”

Forms of Comparative Negligence:

A)

B)

C}

D)

"Pure" comparative negligence (apportionment of each
party's fault).

"Not as great as" (plaintiff may recover so long as his
negligence is "not as great as" that of the defendant)
49% rule.

"Not greater than" (plaintiff may recover so iong as his
negligence is "not greater than" that of the defendant)
50% rule.

"Slight vs. gross" rule (plaintiff may recover so long
as his negligence is "slight" compared to defendant's -
or defendant's is gross as compared to plaintiff's.



VIII. Basis of comparison.

A)

B)

C)

D)
E)

F)

No "rule of thumb" for compariscon. Canmpanelli v.
Milwaukee Elec. Ry. & Transport Co., 242 Wis. 505, 8
N.W.2d 320 (1943).

Jury is to consider both elements of negligence and
causation (no formulae as to how much weight on each
factor). Raszeja v. Brozek Heating & Sheet Metal Corp.,
25 Wis.2d 337, 130 N.W.2d 855 (1964).

Number Of respects in which party is negligent is not
controlling. Van Wie v. Hill, 15 wis.2d 98, 112 N.W.2d
168 (1961).

Kind or category of negligence is not controlling.
Fronczek v. Sink, 235 Wis. 388, 291 N.W. 850 (1940).

Same "kind" of negligence may be of different degree.
Kraskey v. Johnson, 266 Wis. 201, 63 N.w.24 112 (1954).

Multiple defendants.

1) Plaintiff’'s negligence must be compared to the
negligence of each defendant, Walker v. Kroger
Grocery & Backing Co., 252 N.W. 721 (Wis. 1934);
Reiter v. Dyken, 290 N.w.2d 510 (Wis. 1980); Mishoe
v. bavis, 14 S.E.2d 187 (Ga. App. 1941}.

2) Plaintiff's negligence must be compared to the
negligence of all the defendants combined. Walton
v. Tull, 356 S.W.2d 20 (Ark. 1962).

3) Must also consider the negligence of nonmpartiés or
parties who have settled prior to trial. Perringer
v. Hoger, 124 N.W.2d 106 (Wis. 1963). ‘

4) Plaintiff may not require jury to apportion fault
among various defendants. XKlemme v. Hoag Memorial
Hosp. Presbyterian, 163 Cal. Rptr. 109 (Cal. App.
1980).

5) Comparative negligence rule alone does not affect
rule of equal contribution among joint tortfeasors.
Wedel v. Klein, 229 Wis. 419, 282 N.W. 606 (1938).

IX. Mechanics.

A)

The special verdict form is the main tool of control,
including the following guestions: -



1) Was each party negligent?
2) Was that negligence a proximate cause of the injury?
3) The respective proportions of causal negligence?

4) The total damages which would fully compensate each
claimant.

5) For gooa forms, see Prosser, Comparative Negligence,
51 Mich. L. Rev. 465, 497 (1853).

B) Informing the jury of the effect of its apportionment of
negligence.

1} fThe jury should not be informed of the effect. Wis.
rule see Heft & Heft, Comparative Negligence Manual,
88.10 (1971).

2) The jury should be informed of the effect. Roman v.
Mitchell, 513 A.2d 322 (N.J. 1980); Thomas. v. Board
of Trustees of Salem Township, 582 P.2d 271 (Kan.

1978).

C) Mandatory set-off rule is not applicable where both par-
ties are fully insured. Jess v. Herrmann, 604 P.2d4 208
(Cal. 1979).
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PUNITIVE DAMAGES: THE DOCTRINE OF JUST ENRICHMENT

By Tom Riley

"For all manner of trespass, whether it be for ox,
for ass, for sheep...the case of both parties shall
come before the judges; and whom the judges shall
condemn, he shall pay double,.."

Exodus 22:9

I. INTRODUCTION: The general principles of punitive damages

A, THE RATIONALE: Redressing affronts to personal feelings
not susceptible of measurements, financing cost of litagation

where only small compensatory damages expected, and both punish-

ment and deterrence from future misconduct. Roginsky v, Richardson-

Merrell Inc., 378 F 2d 832 (2nd Cir. 1967). Example: Quarry

operator who dynamited without precautions since cost of replacing
plaintiff's home cheaper than cost of precautions. Funk v. Kerbaugh

70 A 953 (Penn. 1908).

B. THE ELEMENTS: Traditionally, malice is a prerequisite,

but need not be express or actual; legal or implied malice

from recklessness will suffice. Amos v. Prom, Inc., 115 F. Supp.

127 (N.D. Ia. 1953); Gross negligence will support punitive -

damages. Sebastian v. Wood, 66 NW 2d 841 (Ia. 1954).




C. THE ACTUAL DAMAGES REQUIREMENT: Most jurisdictions

(includingrlowa: fpeed v. Beurle, 251 MU 2d 217 (Ia. 1967) )

require the plaintiff sustain actual damages.

D, THE REASONABLE RELATIONSHIP RULE: Most jurisdictions

(including Iowa, McCarthy v. J. P, Culler & Son Corp,, 199 MW 2d

362 (Ta. 1972) ) require that there be a reasonable relationship
between actual and punitive damages. ™o set mathematical ratio

exists., WNorthrup v. Miles Homes, Inc., 204 MW 2d 850 (Ia. 1973).

E. WEALTH OR POVERTY OF DEFENDANT: Evidence of defendant's

financial condition is material in punitive damages actions.

Hall v. Montgomery Ward & Co 252 WW 2d 421 (Ia. 1977). OQuery:

Tf defendant pleads poverty, can plaintiff show existence of a

liability policy? No, according to Michael v. Cole, 595 P 24

995 (Ariz. 1979).
F. WEALTH OR POVERTY OF PLAINTIFF: GS»lit of authority with no

reported Iowa decision. Admit: Wisner v. S.S. Kresge To., 465

SW 2d 666 (Kan. Ct. App. 1971). TIxclude: Hensley v, Paul Miller

Ford, Inc., 508 SW 2d 759 (Ky. 1974)

ITI. PARTIES WHO MAY BE LIABLE

2. The party directly committing the misconduct unless
nentally incompetent (vis a vis incompetency of a minor per se.

See 2E) Phillips' Comm. v. Ward's Admir., 43 SW 2d 331 (Kv.

1931).
B. VICARIQUS LIABILITY:




1. Corporate or non=-corporate employer, (Svester v

Banta, 133 MW 2d 666 (Ia. 1965)--if agents wanton act is in
scope of employment. Restatement of Torts Sec. 909 requires
authorization or ratification. Ilo reported decision in Iowa
on non-corporate employers liability for punitive damages.

2. Hon-profit corporations. o reported cases in Towa
but liability of municipal corporations for punitive-damages

(Young v. City of Des Moines , 262 NW 2d 612 (Ia. 1978) suggests

other non profit corporations not exempt,
3, Partnerships. “Jo reported decisions in Towa. In
case saeking compensatory damages only, partners held liable for

fraud representations of partner. Stanhope v. Swafford, 45 "TJ

403 (Ia. 1890).
(. GOVERNMENTAL LIABILITY

1, TFederal Government exempt: 28 1.S.6. § 2674, but

federal employee not. Fnvironmental Defense Fund v. Corp, of

Fug. 325 F. Supp. 728 (E.D. Ark, 1971).
2. State of Iowa exempt: Section 25A.4
3. Municipal Subdivisions are not eéxempt. ~ Young v,

City of Des !Moines, 262 WW 2d 612 (Ia. 1978).

7. ESTATES MOT LIABLE: TUalder v. Rahm, 249 W 2d 630 (Ia.
1977).

F. MINORS CAN BE LIABLE: Wo reported cases in Towa. See

Singer v. Marx, 301 P 24 440 (Cal. 1956).




ITI. NOT ALLOWED FOR BREACH OF CONTRACT:

A, Breach, even if intentional, will not support punitive

damages. Pogge v. Fullerton Lumber Co., 277 NW 2d 196 (Ia. 1979).

B. If breach amounts to independent tort, punitive damages

may be allowed for tort committed maliciously. Xuiben v. Garrett,

51 MW 2d 149 (Ia. 1952),
C. EXCEPTION RULE IN SPECIAL CONTRACT CASES:

Breach of contract for funeral services. Meyer v.
Nattger , 241 NW 2d 911 (Ia. 1976);
Breach of promise of marriage contract by public utility
or common carrier, wrongful failure to honor depositions check,
breach of contract of empnloyment, breach of fiduciary duty. Pogge

v. Fullerton Lumber Co., 277 "W 2d 916.

1V. BASIS FOR PUNITIVE DAMAGES AGAINST INSUROR:

A. Traud, malice or bad faith in refusing payment for which
pecuniary and non-pecuniary damages, including emotional distress

has been sustained. State Farm lMutual Auto Ins., Co. v. Ling, 348 So.

2d 472 (Ala. 1977); Austero v, Hatl., Cas. Co., 84 Cal. App. 1

(1978); Campbell v. Govt. Emp. Ins. Co. 306 So. 2d 525 (Fla. 1974)

B. Intentional infliction of emotional distress by:
1. Onpressive conduct, including economic coercion; or
2. Outrageous conduct; or

3. Bad faith violation of covenant of good faith and
fair dealing; or

4. Tortious interference with a protected property
interest of the insured.



Amsden v. Grinnel Mutual Reinsurance Co., 203 NW 2d 252 (Ia. 1972);

Fletcher v. Western Mat'l Life Ins, Co., , 10 Cal. App. (31 376, 89

Cal Rotr. 78 (1970).
Note: Intent to harm not pre-requisite to breach of covenant

of good faith and fair dealing. Silberg v. Cal. Life Ins. Co.,

521 P 2d 1103 (Cal. 1974). 1ot a punitive damage case but
included for general interest.

V. DEFENSES AND MITIGATION

"The idea (punitive damages) is wrong. It is a
monstrous heresy, Tt is unsightly and unhealthy
excrescence, deforming the symmetry of the body.
of law'". PFavy v. Parker, 53 N.H, 342, 382 (1873).

A. Use discovery to expose lack of evidence to support
vpunitive damgges recovery.

B, Move for surmary judgment to keep wealth out of case,
(See sample motion at end of outline),

C. lMove for hifurcation and in the alternative, in limine.
(See sample motion at end of cutline).

D. Consider Contrition:

"To confess a fault freely is the next best thing to
being innocent of it'", Syras.

K. Mitigation by corrective or remedial steps (vis a vis
"stonewalling'').

F. Plaintiff's misconduct or provocation. Gronan v. Kukkuck

12 MW 748 (Ia. 1882) Fed. Prescrip. Ser. Inc. v. Amalgamated Meat

Cutters , 527 ¥, 2d 269 (8th Cir. 1975).



G. Take credit for other judgments in multiple disaster or

litigation cases

VI, RECENT DEVELOPMENTS IN LAW OF PUNITIVE DAMAGES

A. Insurability: Where conduct not intentionally inflicted
injury, coverage for punitive damages not against public policy.

Harrell v, Travelers Indem. Co., 567 P, 2d 1013 (Dre. 1977).

Note: Insured under homeowners policy intended to shoot
member of family during domestic dispute but hit innocent
bystander by mistake. Coverage for punitive damages

allowed. Grange !Mutual Cas. Co. v. Thomas, 301 S, 2d 158

(Fla. App. 1974).
B. (Claimant's suit for bad faith refusal to settle is

recognized. Jones v. Mational Emblem Ins. Co., 436 F. Supp.

1119 (E.D. Mich. 1977). Definitely a minority position.
C. Injury caused by Negligence of Hospital Orderly.
Punitive damages for recklessness of hospital in hiring unfit

employee. Wilson M. Jones lMemorial Hospital v. Davis, 553 SW 2d

180 (Tex. 1977).

VII. CONCLUSION

A. Punitive damages serve a useful purpose in punishing and
detering outrageous conduct.
B. Allowing nunitive damages in cases of only gross negligence

(vis a vis reckless, wanton or malicious) invites abuses.

-10-



SAMPLE MOTIQON FOR SUMMARY JUDGMENT

The following motion involves a products liability case

but the form may be used in other cases as well.

COMES NOW the defendant and moves for summary judgment
on plaintiff's claim for punitive damages, and in support of

same, states as follows:

1. Plaintiff's products liability claim is based on
strict liability and breach of implied warranty of fitness, and
claims punitive damages based upon the allegation_that the ”wronga
ful conduct of the defendant which caused plaintiffks damages was
committed and continued with a willful and reckleés disregard of
the rights of the plaintiff and with a willful and wanton disre-

-

gard of the consequences of such conduct toward him.

2. Defendant, by interrogatory, requested plaintiff
to state the facts he intended to rely on in establishing his
right to punitive damages and his answer stated he would rely on
his own testimony as to his injury, while operating the machine
manufactured by the defendant and by the testimony of an expert
witness that the machine was déﬁective. See answer to Interrogam

tory No.

3. Summary judgment may be had where the pleadings,

together with the affidavits, show that there is no genuine issue

“11-



as to any material facts and the moving party is entitled to

judgment as a matter of law.

4, Punitive damages lie only for an act done inten-
tionally, maliciously, wantonly or recklessly (in some jurisdiec-
tions add "or with gross negligence"). In a products liability
case, punitive damages lie only where the facts also establish an
independent willful tort or where the ménufacturer had knowledge

of the products defects.

5. Viewing the facts alleged in plaintiff's complaint
and answer to interrogatory in the light most faﬁﬁrable to the
plaintiff, plaintiff is unable to establish entitlement to puni-
tive damages as a matter of law apd there is no genuine issue as
to any material fact and defendant is entitled to judgment as a

matter of law in plaintiff's claim for punitive damages.

SAMPLE MOTION FOR BIFURCATION AND,
IN THE ALTERNATIVE, IN LIMINE

COMES NOW the defendant, prior to the commencement of
the selection of a jury to try this cause, and moves the court as

follows:

-12-



reference to the wealth, income or financial condition of the
defendant during the presentation of evidence in this cause
unless and until the plaintiff first offers proof of her entitle-
ment to punitive or exemplary damages to the extent that a jury
question thereon has been engendered; that the wealth, income or
financial condition of the defendant is not relevant on plain-
tiff's claim for actual or compensatory damages and its introduc-
tion would be prejudicial with respect to said claim for actual
or compensatory damages and deny the defendant a fair trial with
respect thereto and this defendant states herein that plaintiff
will fail in her proof of establishing either express or legal
malice on the part of the defendant and the injection into
evidence cof defendant's wealth, income or financial condition,
ostensibly as bearing on the assessment of punitive damages will
deny the defendant a fair trial on the merits of the plaintiff's
claim for actﬁal or compensatory damages; and in the interest of
justice demand that defendant's wealth, income or financial
condition be withheld from jury consideration unless and until
plaintiff first establishes a prima facie case for punitive
damages; that an order of the court admonishing plaintiff, her
counsel and plaintiff's witnesses to refrain from introducing
evidence of the defendant's wealth, income or financial condition
is necessary to avoid a mistrial in the event the plaintiff
introduces evidence of or iniects reference to defendant's
wealth, income or financial condition without engenderiﬁg a jury

question on her cause of action for punitive damages.

-13-



1. To bifurcate the trial of this cause on the ques-
tion of 1liability for compensatory and punitive damages and the
award of compensatory and punitive damages, if any, said bifur-
cation to take the forxm of tryi?g the question of defendant's
alleged liability for compensatory and punitive damages only to
the jury and in the event thé jury finds in favor of the plain-
tiff on the question of liability for either compensatory damages
or punitive damages, or both, then and only then, to resume the
trial for the purpose of permitting the party to introduce evi-
dence bearing on the question of damages, including if the jury
finds in favor of plaintiff on the question of liability for
punitive damages, evidence of defendant's financial condition and
matters in mitigation of damages, to the end that the defendant
will not be prejudiced or otherwise denied a fair trial by the
introduction of extraneous, irrelevant and highly prejudicial
evidence of defendant's wealth or financial condition in the

event plaintiff fails to prove entitlement to punitive damages.

2. In the alternative, in the event the defendant's
motion to bifurcate is overruled, then and only then, defendant
moves the court in limine for a limited bifurcation of proof on
the plaintiff's claims for actual and punitive damages by pro-
viding that the plaintiff be barred from making any reference to
the wealth, income or financial condition of the defendant during

opening statement and from offering any evidence or making ahy

-14-



WHEREFORE, the defendant moves for a bifurcation of the
trial between the liability and damage issues and, in the alter-
native, in limine for limited bifurcation of proof, which bifur-
cation shall take the form of an order of this court barring
plaintiff, her counsel and her witnesses from making any refer-
ence to or offering any evidence of the defendant's wealth,
income or financial condition, during any stage of the proceed-

ings unless and until the court rules that plaintiff's evidence

engenders a jury question on her claim for punitive damages.

-15-






TRAUMATIC NEUROSIS — THE ZONE OF DANGER
By Alan £ Fredregili

I. Definitions and Explanation of Terms.
A. Trauma — Traumatic.
1. Does not mean the same thing to psychiatrist

as it does to claims people.

a. Claims people think of physical injuries
and impacts when they think of trauma.

b. Psychiatrists say trauma is any occur-
rence that is harmful psychologically,
whether or not accompanied by actual
physical injury.

c. To a psychiatrist, trauma also means
stress,

B. Neurosis.

1. An emotional disorder of psychic rather than
physical origin.

2. Contrasted with psychosis, neurosis is usually
less serious and is more likely to respond to
therapy; in psychosis, there is freguently a
loss of contact with realty; in neurosis,
while thought, feeling and behavior are
disturbed, there is no loss of contact with
reality.

3. Often said that most people exhibit neurotic
symptoms to some degree, but you are clinically
neurotic only if you can't function in society
without psychiatric help.

4, Anxiety is the source of all neuroses, and is
the predominate symptom of many of the more
predominate types.

C. Traumatic Neurosis.

L. Defined as any type of neurotic response to a
psychic injury with or without physical
injury.

2. The term is not recognized in the classi-

fication of mental diseases in Diagnostic
and Statistical Manual of Mental Disorders,
American Psychiatric Association (1968) .

47~



3. Heuroses are referred to by their clinical
description, such as:

a. Anxliety neurosis - sometimes called
"anxiety reaction" or "anxiety state" -
anxiety is the major symptom - can be
coupled with others.

b. Phobic neurosis - uncontrollable and
irrational fears (phobias) such as
traumatophobia - avoiding the scene
of the accident; agoraphobia - fear of

open spaces - afraid to leave hospital
or home.

c. Hysterical neurosis -
i, conversion type - where anxiety is

converted into physical symptoms,
such as paralysis.

ii. dissociative type - behavior
becomes separate or dissociated
from conscious awareness - result
is amnesia.

d. Depressive neurosis -~ usually follows
severe physical injuries - as a reaction
to loss - morbid sadness, dejection,
melancholy,

4, Tt is said that, except in the case of brain
injuries, physical injury itself will not
cause neurogis - psychological trauma is

required.
5. Two basic phases:
a. Acute - "traumatic syndrome" - "primary
response” -~ brief.
b. Chronic - indeterminate length - the

actual neurosis stage - secondary response
{not to be confused with secondary
gain) .

General Rules ~ Liability for Mental Disturbance
with Physical Symptoms.

A, Actor Liable.

1. Restatement of Torts, 2d, Section 313,
"Emotional Distress Unintended":

~18-




"If the actor unintentionally causes

emotional distress to another,

he is

subject to liability to the other for
resulting illness or bodily harm if the

actor:

(a) should have realized that his
conduct involved an unreasonabla
risk of causing the distress,
otherwise then by knowledge of
.the harm or peril of a third

person, and

(b)Y From facts known to him,
should have realized that the
‘distress, if it were caused,
might result in illness nor

bodily harm.

The rule stated in subsection 1 has no appli-
cation to illness or bodily harm of another
distress arising
a third person,
actor has other-
risk of bodily

which is caused by emotional
solely from harm or peril to
unless the negligence of the
wise created an unreasonable

harm to the other.

Prosser says:

"Where the defendant's negligence inflicts
an immediate physical injury, such as a
broken leg, . . . courts .
. . . compensation for purely mental
elements of damage accompanying it, such
as fright at the time of injury, appre-
hension as to its effects,
or humiliation at disfigurement.
caugse of action established by the
physical harm, parasitic damages are
awarded, and it is considered that there
is sufficient insurance that the mental
injury is not feigned." W. Prosser, Law
of Torts, p. 330 (4th Ed. 1

Prosser]

allow

nexvousness,

971)

With a

[hereafter,

III. General Rules - Purely Mental Disturbance Without

Physical symptoms, or with Physical Symptoms Ocurring

at Later Time, Caused Solely by the Mental Disturbance.

A,

No Liability.

L.

The general rule is that in a normal case,
there can be no recovery for negligent
infliction of mere mental distress.

note, 26 Drake L. Rev, 212,

-19-
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Case
(1977).



2. Prosser says:

"Where the defendant's negligence

causes only mental disturbance without
accompanying physical injury or physical
consequences, or any other independent
basis for tort liability, there is still
agreement that in the ordinary case,
there can be no recovery. The temporary
emotion of fright so far from serious
that it does no physical harm, is so
evanescent a thing, so easily counter-
feited and usually so trivial, that the
courts have been quite unwilling to
protect the plaintiff against mere
negligence . . ." Prosser, p. 328.

3. Regtatement of Torts, 2d:

Section 436A. Negligence Resulting in
Emotional Disturbance Alone. "If the
actor's conduct is negligent as creating
an unreasonable risk of causing either
bodily harm or emotional disturbance to
another, and it results in such emotional
disturbance alone, without bodily harm
or other compensable damage, the actor

is not liable for such emotional dis-
turbance.,"

a., Examples - Fly on the Onion Chip case.

b. Tllustration - Restatement of Torts, 24,
Section 436A. Comment:

"A negligently manufactures and
places upon the market, cottage
cheese containing broken glass. B
purchases a package of the cheese,
and upon eating it, finds her mouth
full of glass., She is not cut or
otherwise physically injured, and
she succeeds in removing the glass
without bodily harm; but she is
frightened at the possibility that
she may have swallowed some of the
glass. Her fright results in
nausea and nervousness lasting for
one day and an inability to sleep
that night, but did no other harm.
A is not liable to B.

B. Exceptions to the General Rule of Nonliability.
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Physical harm resulting from emotional dis-
turbance. See Restatement of Torts, 24,
Section 436.

Parasitic to another independent tort such

asa:

d.

Assault - Trogdon v. Terry, 172 N.C.
540, 90 S.E. 583 (1916).

Battery - Draper v. Baker, 61 Wis. 450,
21 N.W. 527 (1884).

False imprisonment - Gadsen General
Hospital v. Hamilton, 212 ala. 531,
103 so. 553 (1925).

Seduction - Anthony v. Norton, 60 Kan.
341, 56 P. 529 (1899).

Blasting - Annot., 75 A.L.R.3d 770
(1970): Recovery of damages for emo-
tional distress, fright, and the like
resulting from blasting operations.

Special duty situations:

a'

b,

Telegrams - Mentzer v. Western Union
Tel. Co., 93 Iowa 752, 62 N.W.1 (1895).

Mishandling of corpses.

(i) ©Negligent embalming - Brown
Funeral Homes & Ins. Co. v. Baughn,
226 Ala. 661, 148 So. 154 (1933},

(ii} TLeaky casket = Lamm v. Shingleton,
231 N.C. 10, 535 S.E.2d 810 (1949)

(iii) Negligent shipment - Louisville
and Northern Railway Co. v. Wilson,
123 Ga, 62, 51 S.E. 25 (1905).

(iv) Running over the body - St. Louis
Southwest Railway Co. v. White,
192 Ark. 350, 91 s.W.2d 277 (1936).

(v) Misdelivery - Renihan v. Vright,
125 Ind. 536, 25 N.E. 822 (1890}.

(vi)} Confusion of bodies - Loft v.
State, 32 Misc.2d 296, 225 N.Y¥.S.2d

434 (1962).

Common carriers - Payne v. McDonald, 150
Ark, 12, 233 S.wW. 813 (1921).
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d. Landlord-tenant - Gray v. Linton, 38
Colo. 175, 88 P. 749 (1906).

Intentional or reckless infliction - See
Restatement of Torts, 2d, Section 46.

Amsden v. Grinnell Mutual Reinsurance Company,
203 N.W.2d 252 (Iowa 1972}; Mevyer v. Nottger,
241 N.W.2d 911 {(Iowa 1976).

Impact rule - Prosser, p. 332; Annot. 64
A.L.R.2d 100 (1959). Now largely abrogated -
adaptation to cover a situation where there
may follow some later physical consequence,
not directly from the trauma, but as a result
of the neurosis or mental disturbance - the
rationale was that the physical impact was
some basis for concluding that the psychic

injury was genuine. Nearly any impact, no mattexr

how slight will do. See the following:

a. Slight blow - Homans v. Boston Elevated
Railway Co., 180 Mass. 456, 62 N.E. 737,
(1902).

b. Trifling burn - Kentucky Traction and

Terminal Co. v. Roman's Guardian, 232
Ky. 285, 23 s.W.2d 272 (1929).

C. Electric shock ~ Hess v. Philadelphia
Trangportation Co., 358 Pa. 144, 56
A.2d 89 (1948).

d. Shock wave from explosion - Kasey v.
Suburban Gas Heat of Kennewick, Inc.,
60 Wash.2d 468, 374 P.2d 549 (1962).

e, Dust in the eye - Porter v. Delaware,
L & W Railway Co., 73 N.J.L. 405, 63
A. 860 (1906}.

f. Inhalation of smoke - Morton v. Stack,
122 Ohio St. 115, 170 N.E. 869 (1930).

g. And finally, as Prosser so amusingly
points out,

"A Georgia circus case has reduced
the whole matter to a complete
absurdity by finding "impact"

where the defendant's horse
"evacuated his bowels" into the
plaintiff's lap." Prosser, p. 331.

zZzone of Danger.
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a. Fear for own safety.

(i) Recovery allowed if plaintiff is
within the zone of danger and the
other specific situations are
available as noted above.

(ii) No recovery if not within zone.
b. Fear for the safety of another.

(i) 1If plaintiff is within the zone of
danger, some courts have allowed
recovery in the right circumstances,
"If the plaintiff herself is threatened
with physical injury by the defendant's
negligence, as where she is standing
in the path of his vehicle and
suffers physical harm instead
through fright at the peril to her
child," Prosser, . 333,

Bowman v. Williams, 164 Md. 397,
165 A. 182 (1933});

Cosgrove v. Beymer, 244 F.Supp. 824
{Del. 1965);

H., E. Butt Grocery Coc. v. Perez,
408 S.W.2d 576 {(Tex. Civ. App.
1966} ;

Frazee v. Western Dairy Products Co.,
182 VWash. 578, 47 p.2d 1037 (1935).

(ii) Other courts have denied such
recovery even when the plaintiff is
within the zone of danger. See
Strazza v. McKittrick, 146 Conn.
714, 156 A.2d 149 (1959);

Lessard v. Tarca, 20 Conn. Superior,
133 A.2d 625 {1957).

(1ii) Until 1968, if plaintiff was out-
side the zone of danger, then no
recovery was allowed to the plain-
tiff under any circumstances.

Uncle Willard.

See Waube v. Warrington, 216 Wis.
603, 258 N.W. 497 (1935);
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(iv)

24~

Cote v. Litawa, 96 N.H. 174, 71
A.2d 792 (1950} ;

Resavage v. Davies, 199 MA. 479, 86
A.2d 879 (1952).

The Iowa rule is in accord as of
today. See Mahonev v. Dankwart,

108 Iowa 321, 79 N.W. 134 {(1899).

It was there held that no recovery
could be had for the mental distress
of a daughter who suffered the same
after seeing her mother collapsed

in the doorway following a defendant's
negligent blasting operation.

After 1968, the law may be headed

in new directions. Recovery has
been allowed in a few jurisdictions
even where the plaintiff is outside
the zone of danger. Dillon v. Legq,
69 Cal. Rptr. 72, 441 P.2d 912, 29
A.L.R.3d 1316 (1968).

In this case, the mother standing
on the curb saw her infant daughter
killed by a car as she crossed at
an intersection. She brought suit
against the defendant driver in
three counts:

(1) For compensation of her loss,

{2} For emotional trauma for wit-
nessing the accident, and

(3) For the emotional trauma of
another infant daughter who
was ¢rossing the street with
her little sister and saw her
killed.

The trial court granted the defendant
a judgment on the pleadings on the
second count, based upon the prior
decisions of the California Supreme
Court that no cause of action is
stated unless the plaintiff's shock
has resulted from fear for his own
safety, or, stated another way,

was within the zone of peril.
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The Supreme Court reversed and held
that the plaintiff was not required
to be within the zone of danger to
recover, and that general tort law
would control to determine whether
or not a reasonable man under the
circumstances should have foreseen
fright or shock severe enough to
cause substantial injury to a
normal pexson. The key to the case
is the question of foreseeability,
which is determined by 3 elements.
1) proximity to the scene of the
accident, 2) presence or absence of
firsthand observation, and 3)
proximity of kinship to the victim.

The opinion qguotes from Dean Prosser
with the following language:

"All ordinary human feelings are in
favor of hex action against the
negligent defendant. If a duty to
her requires that she herself be in
some recognizable danger, then it
has properly been said that when a
child is endangered, it is not
beyond contemplation that its
mother will be somewhere in the
vicinity and will suffer serious
shock."

The court went on to say, "The case
thus iliustrates the fallacy of the
zone of danger rule that would deny
recovery in cne situation and

grant it in the other. We can
hardly justify relief to the sister
for trauma which she suffered upon
apprehension of the child's death,
and yet deny to the mother merely
because of a happenstance that the
sister was some few yards closer to
the accident.”

And in a footnote later in the

case, the court said, "The concept

of the zone of danger cannot properly
be restricted to the area of those
exposed to physical injury; it must
encompass the area of those exposed
to emotional injury."



Iv.

The California rule has been adopted
by the courts of Hawaii, Rhode
Island and Michigan, and rejected

in New Hampshire and Vermont, among
others. See Leong v. Takasaki, 520
P.2d 758, 94 A.L.R.3d 71 (1974);

D'Ambra v. United States, 114 R.I.
643, 338 A.2d 524 (1975);

Toms v. McConnell, 45 Mich. App.
647, 207 N.W.24 140 (1973);

Jelly v. La¥Flame, 108 N.H. 471, 238
A.2d 729 (1968);

Guilmette v. Alexander, 259 A.2d 12
(Vt. 1969).
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PERCEPTIONS OF TOXIC HAZARDS:
THE VIEW FROM THE EXPERT WITNESS STAND

By Dr. Donald P. Morgan, M.D.
College of Medicine-University of iowa
I. Scope of the problem
A. The enormous man-chemical interface
1. Workplace
2., Agriculture
3. Home
B. Public perceptions and attitudes
1. Intense suépicion of "chemicals”
a. Traditional
b. Exaggerated by modern scientific interest
c. Media Hype
d. Government hype

2. Primitive level of public education in matters of
science and technology

3. Anti-establishment sentiment: "Prove it safe" or
don't market it

a. David-Goliath viewpoint
C. Regulatory and judicial precedents
1., Farmer's lung disability in England
2. Black-lung in U.S.

3. Regulatory actions in U.S.
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II. Causality: the basis for rational decision making
A, Toxic properties of the ageﬁt
B, Use experience
C. Chronology of disease with respect to chemical exposure
D. Characteristics of previously reported cases of poisoning

E. Identification of suspect chemical in body fluids or
tissues

F. Biochemical and biophysical tests for toxicant effects

IIT. Can decisions in toxic-hazard cases be made rationally?
A. Reqguires assembly of a great volume of information about
chemical and about the person who was in contact with
the chemical

1. Toxicologic information may be difficult to come by

2. Complete health history information may be impossible
to come by

B. Evaluation of disease manifestations regquired judgment
l. Symptom complexes are not disease-specific
2. Laboratory test results are not disease-specific

3. ©Some features of an illness are of great importance
diagnostically, others are of little help

4. The temporal sequence of disease manifestations may
be of great significance

C. The case must be judged by persons prepared to understand
the toxicologic and medical aspects
IV, Outlook
A, Increasing litigation
B. No substantial change in present system of decision-making
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Decreasing reliance on judgmental aspects of case;
more emphasis on factual elements - occupation,
docunented exposure

Increasing costs to consumers

Possibly more lawyer-medical-toxicology graduates
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LEGISLATIVE CHANGES AND PRODUCTS LIABILITY

By: E. Kevin Kelly
Attorney at Law
1400 Dean Avenue

Des Moines, Iowa 50316

I. Bills of interest to attorneys

A.

H.F. 2546 -- Exenmpts sales of cattle, hogs,
sheep or horses from the implied warranty
provisions of the commercial code if certain
disclosures are made in advance of the sale.
H.¥. 54 -- Phases out regular, altexnate and
substitute full-time magistrates and converts
those judicial offices to regular, alternate and
substitute district associate judgeships.
Commencing with the election in 1982, these
judicial officers would stand for retention in
office as other judicial officers, except that
they would have terms of office of four years.
Retention elections would be on a judicial
election district basis. Effective January 1,
1981, for those who gualify. Those not
gqualifving would continue to serve as full-time
magistrates until expiration of their terms of

appointment.

-33-



H.F. 402 -- Provides that attorney notices of
subrogation to the department of social
services under the medical assistance program
{(Medicaid) are legally adequate if the notices
are mailed and deposited through the United
States postal system and addressed to the
department of social services at its state or

district office location.

H.F. 668 =—- Amends a sectioﬁ of the Code to
delete the schedule of attorney fees recoverable
on written contracts, and authorizes the court
to approve a reasonable fee. As amended, the
section also would permit the recovery of a
reasonable attorney's fee and certain other
personal expenses incurred in the collection of

a no-account or insufficient~funds check or draft.

H.F. 715 -- Deletes tax assessment lists from
permissible sources of names designated for use

by jury commissions in drawing Jjury lists.

H.F. 2562 ~- BExpands the present Code section
which authorizes the Court to make orders in
relation to the children, properties, parties
and maintenance, and to modify such orders, in

cases of dissolution, annulment and separate
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maintenance. Specific factors are set forth
which must be considered by the court, including
the economic value of each party's contribution
in hohemaking and child care and the provisions
of an antenuptial agreement. Upon a finding of
previocus failure to pay child support, the court
may order the person cbligated for permanent
child suppocrt to make an assignment of periodic

earnings or trust income to the clerk of court.

tinless waived by both parties, each party must
file a statement of net worth prior to the
dissolution hearing. The court may order either
party to vacate the homestead pending entry of

a decree of dissolution upon a showing that the

other party or the children are in imminent

danger of physical harm if the order is not issued.

S.F. 190 -- Amends the chapter of the Code
relating to mechanics liens, to require clerk of
court to mail a lien statement to the property
owner when filed. Also adds a new section
establishing a deadline for filing of a lien
against an individual dwelling unit in a
cooperative apartment or condominium. Takes
effect July 1, 1980. Act probably applies to

any lien perfected after effective date.
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S.F. 464 -- Relates to the final report of the
personal representatiﬁe of a decedeﬁt‘s estate
and requires that the report state whether a

lien on estate property continues to exist for
any federal estate taxes and not just those which
were deferred. The report would include an
itemization of the services and times spent by
the personal representative's attorney or a
statement that the personal representative did

not reguest an itemization.

S.F. 2154 -- The Iowa supreme court has held
that to recover undexr the dram shop act "It is
enough that the injury was by an intoxicated
person, regardless of whether it would have been
committed by.him if sober. In other words, if
by an intoxicated person, it is not necessary to
prove that the injury was in consequence of
intoxication." This Act provides that a liquor
control licensee or beer permittee can avoid
civil liability under the dram shop Act by
establishing that the intoxication did not

contribute to the injurious action.
S.F. 460 -- Reqguires the commissioner of insurance

to: publish a notice in the Iowa administrative

bulletin at least 30 days before the effective
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date of proposed workers' compensation insurance
rates filed by a licensed rating organization;
held a public hearing on the proposed rates upon
the written demand of a workers® compensation
policyholder or an established organization of
policyholders; hoid the hearing within 20 days
after receipt of the written demand and give 10
days prior written notice of the hearing; give
all parties to the hearing the opportunity to
respond and present evidence and to require the
rating organization to bear the burden of proof
to support the proposed rates by a preponderance
of the evidence; and approve or disapprove the
proposed rates within 15 days of the hearing.
The Act exempts the hearing from the requitements

of the Iowa administrative procedure Act.

§.F. 2337 -- Increases minimum financial
responsibility under motor vehicle liability
insurance law in two steps. Effective January 1,
1981, the minimum limits are raised from
$10,000/%20,000/8$5,000 to $15,000/$30,000/$10,000.
Effective January 1, 1983, the limits are again
raised, to $20,000/$40,000/$15,000. The Act also
requires liability insurers to offer underinsured
motorist coverage in addition to the uninsured

coverage presently required to be offered. Takes
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effect January 1, 1981, and this requirement
applies to policies renewed on or after

Januayxy 1, 1981.

5.F. 359 -- Incorporates accepted standards of
percentage of hearing loss into the workers' com-
pensation law. The employer is liable for occupa-
tional hearing loss of its employees except for
employees who have not worked for the employer

at least 90 days at excessive noise levels.

Also an employer is not 1liable for occupational
hearing loss suffered by an employee in previous
employment if the previous loss is established by
competent evidence. In addition, an emplover is
not liable for occupational hearing loss if the
employer required, in writing, that the employee
wear employer~provided hearing protection devices
and the employee failed to wear the devices.
Compensation is not to be reduced because of
improved ability to hear due to the use of a
hearing aid; and the employer must supply the
injured employvee with a hearing aid unless it
will not materially improve the employee's
hearing ability. Compensation is payable for

a maximum of 175 weeks and is prorated

proportionate to the degree of hearing loss.
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M.

H.F. 733 —- Repeals recapture tax on residential
and agricultural property. Effective upon

publication and retroactive to January 1, 1978.

H.F. 673 -- Raises the percent of interest on
money due on judgments and court decrees from

seven percent to ten percent.

H.F. 2492 -- Amends or preempts provisions
relating to the terms and conditions of certain

loans, advances and extensions of credit (usury).

H.F. 2481 -- Legalizes the possession of antique
slot machines and antique pinball machines.
Antique is defined as a machine 25 years old or
older. Use of an antigque slot or pinball machine

for gambling purposes remains unlawful.
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IT. Products Liability
A. 1980 Proposed Bill

1. PRODUCTS LIABILITY ACTION DEFINED. As used
in this title of the Code, "products liability
action” means an action or claim for damages
against any person for or on account of
personal injury, death, or property damage
caused by or resulting from the design, form-
ulation, preparation, manufacture, processing,
construction,. assembly, testing, packaging,
labeling, advertising, marketing, distribution
or installation of a product, and the issuance
of warnings, instructions and directions
respecting the use of a product. The term
includes but is not limited to actions based
upon the theories of negligence, strict
liability, express warranty, and implied warranty.

2. PRODUCTS LIABILITY. A products liability action
based upon a theory of strict liability in tort
or breach of an implied warranty shall not be
brought more than eight years after the product
was first delivered for use or consumption.

3. ALTERATION, MODIFICATION, DETERIORATION OF A
PRODUCT. In a products liability action the
defendant is not liable for damages which arose

from alteration or modificatiorn of the product
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by the plaintiff or a third party or alteration,
modification or deterioration of the product by
reason of the failure of the product owner or
user to properly maintain, service, or repair
the preduct, whether or not such acts or failure
to act were foreseeable by the manufacturer, if
the alteration, modification or deterioration
had the effect of altering or modifying the
condition, purpose, use oY the manner of use of
the product as originally intended by the
manufacturer or for which the product was
originally manufactured; and if the injury would
not have occurred but for the alteration,
modification or deterioration.

IMMUNITY FROM SUIT. A products liability action
based on the doctrine of strict liability in torxt
or breach of an implied warranty where the cause
of action is based solely on an alleged defect
in the original design or original manufacture,
other than final assembly not performed by the
original manufacturer, shall not be commenced or
maintained against a wholesaler, distributor,
retailer or other person who distributes or
sells a product, nor shall such a person be
liable for damages arising from a suit based

solely on these causes of action, unless the
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original manufacturer is not subject to service

of process within the state or the original

manufacturer has been judicially declared

insolvent.

PRODUCTS LIABILITY -- EVIDENCE OF SUBSEQUENT

CHANGES. In a products liability action the

following are not admissible as evidence, except

for the limited purpose of the impeachment of a

witness:

a.

Evidence of advancement or changes in
technical knowledge or techniques, in

design theory or philosophy, in labeling,

or instructions for use, or in manufacturing
or testing techniques or processes which
have been made, learned or placed into

use, or in manufacturing or testing
technigques or processes which have been
made, learned or placed into use subsequent
to the time of the design, manufacturing

and testing of the product allegedly causing
the injury, death or damage.

Evidence of a change made in the design or
methods of manufacturing, testing, labeling,
or instructing for use the product in issue
or any similar product subsequent to the
time the prbduct in issue was designed,

manufactured and tested.
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B. 1980 Proposed Bill as Passed Senate

1. PRODUCTS LIABILITY ACTION DEFINED. As used
in this title of the Code, "products liability
action” means an action or claim for damages
against any person for or on account of
personal injury, death, or property damage
caused by or resulting from the design, form-
ulation, preparation, manufacture, processing,
construction, assembly, testing, packaging,
labeling, advertising, marketing, distribution
or installation of a product, and the issuance
of warnings, instructions and directions
respecting the use of a product. The term
includes but is not limited to actions based
upon the theories of negligence, strict
liability, express warranty, and implied warranty.

2. PRODUCTS LIABILITY. 1In a products liability

action based upon a theory of strict liability

in tort or breach of an implied warranty

brought more than eight years after the product

was first delivered for use or consumption it

is presumed until rebutted by a preponderance

of the evidence to the contrary that the product

was free of defects.

3. ALTERATION, MODIFICATION, DETERIORATION OF A
PRODUCT. 1In a products liability action the

defendant is not liable for damages which arose
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from alteration or modification of the product
by the plaintiff or alteration, modification or
deterioration of the product by reason of the
failure of the product owner or user to
properly maintain, service, or repair the
product, if the alteration, modification or
deterioration had the effect of altering or
modifying the condition, purpose, use or the
manner of use of the product as originally
intended by the manufacturer or for which the
product was originally manufactured; and if the
injury would not have occurred but for the
alteration, modification or deterioration. This

section does not eliminate any requirement for

adegquate warnings or directions by the

manufacturer, and will not bar recovery when

adequate warnings or directiong are not given

relative to alteration or modification.

JMMUNITY FROM SUIT.

a. A products liabilitvy action based on the

doctrine of strict liability in tort or a

breach of implied warranty where the cause

0of action is based solely on an alleged

defect in the product as originally designed

or manufactured shall not be commenced or

maintained against a wholesgaler, distributor,
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